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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

For the District of Columbia 

Equity No. 64090 

Phoebk Warfield, Plaintiff, 


vs. 

Ivan Tucker, and Bessie J. Tucker, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill to Cancel and Set Aside Deed 

and for Other Relief. 

Filed April 6 1937 

In the District Court of the United States 
For the District of Columbia, 

Holding an Equity Court. 

Equity No. 64090 

Phoebe Warfield, 1751 Alabama Avenue, S. E., Plaintiff, 

vs. 

Ivan Tucker, and Bessie ,T. Tucker, 1511 Church Street, 

N. W., Defendants. 

The Plaintiff, Phoebe Warfield, respectfully states to 
the Court: 

1. That she is a citizen of the United States, a resident 
of the District of Columbia and files this suit in her own 
right, as hereinafter shown. 
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2. That the defendants, Ivan Tucker, and Bessie J. 
Tucker, husband and wife, are citizens of the United States, 
residents of the District of Columbia, and are sued in their 
own right as grantees in a certain deed from the plaintiff 
and grantor, as hereinafter more fully set forth. 

3. That the plaintiff on the 6th day of May, in the year 
1936, was the owmer of real estate in the District of Co¬ 
lumbia known as parts of Lots numbered Thirty-three (33) 
and Thirty-four (34) in William S. Boose’s subdivision of 
Lots in Square numbered One Hundred and Ninety-two 

(192), as per plat recorded in the office of the Sur- 
2i vevor for the District of Columbia, in Liber J. H. K. 

at folio 135, more fully described in a copy of the 
deed filed herewith, marked “Exhibit 1”, and made part 
hereof. In said conveyance it was recited: 

“This conveyance is further made in consideration of 
•> 

the valuable aid being given by the grantees herein and 
in consideration of their promise and agreement to provide 
and furnish me the necessities of life, including living 
quarters, during the remainder of my natural life and to 
provide me a decent and Christian burial after my demise.” 

Said real estate is of reasonable value of $9000, less 
$3700 incumbrance. 

4. That almost immediately after the execution and de- 
livery of said deed to the grantees, grantees declined, after 
getting deed to the property, to comply with the terms of 
the deed, and failed and declined to furnish the plaintiff 
with the necessities of life, including living quarters; that 
on the other hand, said Bessie J. Tucker, representing the 
defendants, said that they would have nothing further 
whatever to do with it. The said Bessie J. Tucker treated 
the plaintiff cruelly, in that she became abusive, insulting, 
and dictatorial in her attitude toward the plaintiff, and 
failed to comply with the terms of the said deed. And the 
said defendants, before they had any right so to do, gave 
notice to the plaintiff’s tenants, thus causing the loss of 
money to the plaintiff. 

5. That after the defendants had refused to comply with 
the terms of the said deed there was an attempt at modi¬ 
fication by the agreement entered into on the 28th day of 
May, 1936, marked exhibit 2, but the defendants disregard¬ 
ing their obligation in that respect, did not comply with the 
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terms of the deed or with the subsequent agreement. That 
on said May 28,1936 the defendant, Bessie J. Tucker, came 
to plaintiff's home and did then and there inform 

3 the plaintiff that she, the defendant Bessie J. 
Tucker, had definitely decided that the defendants 

would not undertake to go through w T ith the arrangements 
made in accordance with the terms of the deed and the 
supplemental agreement. 

6. That notwithstanding the failure of the defendants to 
conform to the terms of the said deed and the said agree¬ 
ment, they have now instituted suit for the possession of 
the property in a Landlord and Tenant proceeding. 

7. Plaintiff further avers that as the defendants have not 
complied with the terms of the agreement and with the 
said deed, she, the plaintiff, is entitled to have the same 
cancelled and the deed declared void. 

8. Plaintiff states that the said Tuckers from time to 
time advanced certain sums of money to pay obligations of 
the plaintiff, and that said Tuckers w’ould be entitled to 
reimbursement for such sums as they have actually ex¬ 
pended for and on behalf of the plaintiff, which have not 
been repaid to the said Tuckers by the plaintiff. The plain¬ 
tiff avers, however, that while the said Tuckers have in¬ 
dicated their willingness to re-convey the said real estate 
to the plaintiff, but only upon the condition that the plain¬ 
tiff an old woman and almost blind pay to them the sum of 
Two Thousand Dollars ($2000.00), wrhereas, in an account 
stated the balance due for such advances by the Tuckers 
would not exceed, plaintiff avers, the sum of One Hundred 
and Six Dollars ($106.00), and perhaps not that. The de¬ 
fendants, however, in an attempt to over-reach and de¬ 
fraud this plaintiff, have demanded the said sum of Two 
Thousand Dollars ($2000.00), and, though often requested, 
have refused to furnish any statement as to how they ar¬ 
rived at the sum of $2000.00, or any statement of the sums 

of money they advanced for an on behalf of plaintiff. 

4 Plaintiff is advised, believes and therefore avers 
that this matter should be referred to the Auditor of 

the Supreme Court of the District of Columbia to ascertain 
what amounts, if any, are due from the plaintiff to the 
defendants. 
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Premises considered, Plaintiff prays: 

1. That process may is>ue to the said defendants, and 
each of them, requiring thein to appear by a day certain 
to be named therein to answer the exigencies of this bill. 

2. That the said deed to the premises aforesaid be can¬ 
celled, set aside and held for naught. And that the agree¬ 
ment also be set aside and held for naught. 

3. That this case may be referred to the Auditor to state 
the account and ascertain what sum of money, if any, is 
due from the plaintiff to the defendants. 

4. That the defendants may be enjoined pending this 
suit, and perpetually thereafter, from interfering with the 
possession and title of this plaintiff to said premises. 

5. And for such other and further relief as to the Court 
may seem proper and the exigencies of the case may re¬ 
quire. 

i PHOEBE WARFIELD 

ANDREW WILSON 
GEO H GRAY 

Attorneys for Plaintiff. 

Phoebe Warfield, being first duly sworn, deposes and 
says that she has read the foregoing and annexed Bill, by 
her subscribed, and knows the contents thereof; that the 
statements therein made of her own knowledge are true 
and those made upon information and belief she believes to 
be true. 

I PHOEBE WARFIELD 

f> Subscribed and sworn to before me this 5th day 

of April, 1937. 

MARTHA F. FANSLER 
( Seal) Notary Public, D. C. 


Exhibit 1 
Deed 

This deed made this sixth day of May in the year 1936, 
by and between Phoebe Warfield, widow, of the City of 
Washington, District of Columbia, party of the first part, 
and Ivan Tucker and Bessie J. Tucker, his wife, joint ten¬ 
ants, of the same place, parties of the second part: 
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WITNESSETH, That in consideration of Ten ($10.00) 
Hollars, the party of the first part does hereby grant unto 
the parties of the second part, in fee simple, all that piece 
or parcel of land, together with the improvements, rights, 
privileges and appurtenances to the same belonging, situ¬ 
ate in the District of Columbia, described as follows, to wit: 

Parts of Lots Numbered Thirty-three (33) and Thirty- 
four (34) in William S. Roose’s subdivision of Lots in 
Square Numbered One Hundred and Ninety-two (192), as 
per plat recorded in the office of the Surveyor for the Dis¬ 
trict of Columbia in Liber J. H. K. at folio 135, described 
as follows: 

Beginning at the Northwest corner of said Lot (33) and 
running thence East along the South line of “S” Street 
North, 19 feet more or less, to the center of the party-wall 
between premises Nos. 1500 and 1502 “S” Street, North¬ 
west; thence South with center of said party-wall and a 
prolongation thereof, 49 feet; thence East 23 feet more 
or less, to the West line of Fifteenth Street West; thence 
South along said Fifteenth Street, 8 feet; thence West 42 
feet to the West line of said Lot (33); and thence North 
along said West line of said Lot, 57 feet to the point of 
beginning; together with the improvements, rights, privi¬ 
leges and appurtenances to the same belonging. 

This conveyance is further made in consideration of the 
valuable aid being given by the grantees herein and in 
consideration of their promise and agreement to provide 
and furnish me the necessities of life, including living quar¬ 
ters, during the remainder of my natural life and to pro¬ 
vide me a decent and Christian burial after my demise. 

And the said party of the first part convenants that she 
will Warrant specially the property hereby conveyed; and 
she will execute such further assurances of said land as 
may be requisite. 

WITNESS her hand and seal the day and year herein¬ 
before written. 

PHOEBE WARFIELD 

In the presence of 
GLADYS E. McGAFFEY 
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6 District of Columbia, to wit: 

I, Gladys E. McGaffev, a Notary Public in and for the 
District of Columbia aforesaid, Hereby Certify that Phoebe 
Warfield, widow, who is personally well known to me as 
grantor in, and the person who executed the aforegoing 
and annexed deed, dated May 6, A. D. 1936, personally ap¬ 
peared before me in the said District and acknowledged 
the said deed to be her act and deed. 

i GIVEN under my hand and seal this 6th day of May, 
1936. 

GLADYS E. McGAFFEY 
(Seal) Notary Public 


Exhibit 2 

THIS AGREEMENT entered into this 28 day of May, 
1936, by and between Phoebe Warfield, party of the first 
part and Ivan Tucker and his wife, Bessie J. Tucker, par¬ 
ties of the second part, WITNESSETH: 

i That in consideration of the sum of One Dollar ($1.00) 
in hand paid by the parties of the second part to the party 
of the first part, the receipt of which is hereby acknowl¬ 
edged, and for other valuable considerations, it is hereby 
agreed as follows: 

1 1. That this agreement is confirmatory of the convey¬ 
ance by deed of premises No. 1502 S Street, Northwest, by 
the party of the first part, Phoebe Warfield, to the parties 
of the second part. Ivan Tucker and Bessie J. Tucker, his 
wife, and is to in nowise be construed to alter, change or 
amend the same in any respects whatsoever. 

2. That it is understood and agreed by the parties hereto 
that the party of the first part, Phoebe Warfield, shall have 
the privilege of doing her own cooking, washing, iron¬ 
ing and of attending to any or all of her other personal 
affairs or needs if and when she so desires and is able so 
to do. 

3. The parties of the second part hereto promise and 
agree to give the partv of the first part the sum of SIX 
DOLLARS FIFTY CENTS ($6.50) monthly which the 
party of the first part hereby agrees and promises to use 
in the payment of the premium on her life insurance 
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amounting to $3.27 per month and to use the balance for 
the purpose of taking care of her church dues, purchase of 
toilet articles and such other personal necessities that may 
be needed by her from time to time. 

4. It is specifically understood and agreed between the 
parties hereto that Bessie J. Tucker shall have full con¬ 
trol of premises No. 1502 S Street, Northwest, during the 
life of this agreement and the natural life of the party of 
the first part, and to that end shall be charged with the re¬ 
sponsibility of collecting all rents from roomers or 
7 rooms, making the necessary repairs for the pur¬ 
pose of keeping the premises in a tenantable condi¬ 
tion, paying all bills, including fire insurance, taxes, 
amounts due on loan secured on premises, telephone bills, 
electric light bills, gas bills, laundry bills, fuel bills and 
any and all other expenses incident to the maintenance and 
operation of the said premises and to exercise full and ab¬ 
solute control over the same free from molestation through 
or by orders of the party of the first part. 

IN WITNESS WHEREOF, the undersigned have here¬ 
unto set their hands and seals, the day and year first above 
written. 

Her 

Signed: PHOEBE / WARFIELD (Seal) 

Mark 

Signed: IVAN TUCKER (Seal) 

Signed: BESSIE J. TUCKER (Seal) 

Witness: 

GEORGE A PARKER. 


Answer to Bill 

Filed April 29 1937 
• * * 

Come now the two above-named Defendants and for their 
joint and several answers to the Plaintiff’s Bill say: 

1, 2, 3. The Defendants admit the allegations of fact 
contained in paragraphs one and two, and all of the al¬ 
legations of fact alleged in paragraph three, except so much 
as alleges the value of the Real Estate, concerning which 
value the Defendants demand strict proof. 

4. The Defendants deny all of the allegations of fact in 
paragraph four of the Petitioner’s Bill and on the con- 
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trary aver the facts to be that '.he Defendants provided 
the Plaintiff with all the necessities of life and a com¬ 
fortable living quarters; that the Defendants did every¬ 
thing possible for the care and comfort of the Plain- 
8 tiff and specifically performed their agreement in 
every detail from May 6th, 1936, until June 15th, 
1936, at which time the Plaintiff, without reason, explana¬ 
tion, or just cause refused to allow the Defendants further 
to provide and care for her. The Plaintiff refused the De¬ 
fendants entrance to the premises located at 1502 “S” 
Street, N. W., which premises the Plaintiff granted to the 
Defendants by her Deed dated May 6th, 1936, and notwith¬ 
standing the agreement entered into by the Plaintiff and 
Defendants on the 28th day of May, *1936, in which the 
Plaintiff expressly agreed that the Defendants herein 
should have full control of the aforesaid premises during 
the life of the Plaintiff, and that they should be charged 
with the responsibility of collecting rents, making repairs, 
and paying all bills incident to the maintenance and rpera 
tion of the said premises; the Defendants expressly deny 
that they were ever cruel, abusive, insulting, or dictatorial 
to the Plaintiff; the Defendants deny that they at any time 
refused to comply with the terms of the Deed; they further 
deny that they gave notice to move to the Plaintiff’s ten¬ 
ant or tenants, but on the contrary, expressly state the 
fact to be that said notice was given by the Plaintiff her¬ 
self. 

i 5. The Defendants and each of them denies that they made 
any attempt to modify the terms of the Deed in any re¬ 
spect by the agreement dated May 28th, 1936, but expressly 
affirms that the said agreement confirms the Deed dated 
May 6th, 1936. Further answering paragraph five, the De¬ 
fendants aver that on May 28th. 1936, aforesaid, at the 
time of the execution of the agreement of even date, the 
Plaintiff in the presence of the Defendant, Bessie J. Tuc¬ 
ker, asked her lawyer whether if at any time she 
9i should change her mind, she could sell the property 
and pay the Defendants any money due them. Her 
lawyer advised her that she could not do that, wdiereupon 
the Defendant, Bessie J. Tucker, offered to reconvey the 
property to the Plaintiff but the Plaintiff rejected this 
offer and stated that she was ready and willing an anx- 
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ious to go through with the Deed dated May 6th, 1936, and 
the confirmatory agreement dated May 28th, 1936. 

6. The defendants deny so much of paragraph six as 
alleges that they have failed to conform to the terms of 
the Deed and agreement, but admit that they have insti¬ 
tuted a Landlord and Tenant suit for the possession of the 
property. Further answering paragraph six, the Defen¬ 
dants say that they have performed all conditions of the 
Deed and agreement so far as they were allowed to by the 
Plaintiff and until such time as the Plaintiff made further 
performance by them impossible. 

7. The Defendants believe that paragraph seven state^ 
a conclusion of law for the Court to decide. 

8. The Defendants admit that they have advanced cer¬ 
tain sums of money to the Plaintiff by paying many of her 
obligations and otherwise providing her with money; but 
they deny that they have ever rendered an account to the 
Plaintiff or anyone else although they stand ready and 
willing to do so at any time. The Defendants deny fur¬ 
ther that they have ever demanded of the Plaintiff two 
thousand dollars ($2,000), or any amount, but expressly 
state that counsel for the Plaintiff offered to give the De¬ 
fendants a trust on the property in a sum between one 
thousand dollars ($1,000), and two thousand dollars ($2,- 
000), which offer the Defendant neither accepted nor re¬ 
jected. Further answering paragraph eight, the Defen¬ 
dants say that they have never attempted to defraud 

10 the Plaintiff in any wise, and that the Plaintiff’s 
statements in that respect are false and mislead¬ 
ing and the Defendants demand strict proof thereof. 

WHEREFORE, having made full and complete answer 
to the exigencies of the Plaintiff’s Bill of Complaint, the 
Defendants denv that the Plaintiff is entitled to have the 
Deed and/or agreement cancelled and set aside, or to any 
other relief, and pray judgment that the said Bill of Com¬ 
plaint may be dismissed; that the Plaintiff take nothing by 
his suit and that the Defendants may go hence without 
costs. 

BESSIE X TUCKER 
IVAN TUCKER 

LAWSON & BERRY 
By B. V. LAWSON Jr. 

Attorneys for Defendants 
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District of Columbia, 

Bessie J. Tucker and Ivan Tucker, being duly sworn ac¬ 
cording to law, depose and say that we have read the fore¬ 
going answer by us subscribed and know the contents 
thereof; and that we verily believe the facts stated therein 
to be true. 

BESSIE J. TUCKER 

i IVAN TUCKER 

Subscribed and sworn to before me this 28th day of 
April, A. IX, 1937. 

i B. DOYLE MITCHELL 

(Seal) Notary Public, D. C. 

My Commission Expires March 1, 1940. 


11 Fhidings of Fact 

Filed January 23 1939 
* * # 

1. That on May 6, 193G, the plaintiff, a colored woman 
seventy-five years of age, being the owner in fee simple of 
parts of Lots 33 and 34 in William S. Roose’s subdivision 
of Lots in Square 192 in the District of Columbia, subject 
to Deed of Trust of $3,700.00, conveyed said property to 
the defendants in consideration of the valuable aid being 
given bv the defendants and in consideration of their 
promise and agreement to provide and furnish the plain¬ 
tiff with the necessities of life including living quarters dur¬ 
ing the natural life of the plaintiff and to provide the plain¬ 
tiff with a decent and Christian burial after the demise of 
the plaintiff. That said premises is improved by private 
residence known as 1502 S Street, N. W., occupied by the 
plaintiff with rooms or apartments rented or sublet to 
several roomers or tenants. 

2. The on May 2S, 1930, after differences had arisen be¬ 
tween plaintiff and the defendants a supplementary agree¬ 
ment was entered into by them confirming the deed of May 
G, 1936 and making certain additional provisions and modi¬ 
fications thereof. 

3. That on, to-wit, June 15th, 1936, the defendants un¬ 
dertook to move from the residence which they owned 
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and occupied and had agreed to rent to a prospective ten¬ 
ant, and to take up the : .* residence with the plaintiff in 
residence 1502 S Street, N. W., but that the plaintiff re¬ 
fused them admission and from that time none of the 
parties to this suit have done anything further in the per¬ 
formance of the provisions of the deed and agreement 
heretofore mentioned. 

12 4. That the defendants prior to the execution of 

the said deed and subsequent thereto up to June 
15th, 1936, advanced $300.00 cash for the use and benefit of 
the plaintiff and they also sustained unliquidated damages 
which the Court has ascertained and fixed at $200.00, re¬ 
lying upon the deed and agreement between the parties 
thereto. 

Conclusions of Law 

1. That the deed dated May 6, 1936 and the agreement 
dated May 28, 1936, are vague and indefinite; are inequi¬ 
table and are incapable of performance or enforcement and 
therefore should be declared nul and void and of no effect. 

2. That the defendants in equity and justice are entitled 
to recover from the plaintiff the sum of $500.00 with in¬ 
terest thereon of six per centum and that the same should 
be declared and made a lien upon the real estate described 
in said deed subject to the first deed of trust on said 
premises. 

Janv 23-1939 

DANIEL W. O’DONOGHUE 
Justice 


Judgement 

Filed January 23 1939 
* * # 

This cause coming on to be heard upon the pleadings and 
evidence taken in open court it is by the Court this 23 day 
of January, 1939, adjudged that the deed dated May 26th, 
1936, from the plaintiff, Phoebe Warfield, as grantor, to the 
defendants, Ivan Tucker and Bessie J. Tucker, as grantees, 
conveying parts of Lots 33 and 34 in William S. Roose’s 
subdivision of Lots in Square 192 as per Plat recorded in 
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the office of the Surveyor for the District of Colum- 

13 bia in Liber J. H. a. at Folio 135 more fully de¬ 
scribed in said deed and improved by premises 1502 

S Street, X. \\\, in the District of Columbia, be and the 
same is hereby declared null and void and of no effect: 
And it is further adjudged that the defendants are hereby 
awarded a money judgment against the plaintiff for $500.00 
as liquidated damages with interest at the rate of six per 
centum per annum from the date hereof until paid, said 
sum of $500.00 to be payable in monthly payments of 
$20.00 each with interest beginning one month from the 
date hereof and that said money judgment with said in¬ 
terest shall be a lien upon the real estate of the plaintiff 
hereinbefore mentioned and described subject to the deed 
of!trust of $3,700.00 on said property and in the event of 
default of the payment of said money judgment, or any 
installment thereof with interest, the defendants may have 
execution therefor by writ of fieri facias herein against the 
premises herein described subject to the deed of trust above 
mentioned. 

DANIEL W. O’DONOGHUE 

Justice 

Notice of Appeal 

1 Filed January 24 1939 

* * # 

Notice is hereby given this 24th day of January 1939, 
that Ivan and Bessie J. Tucker, defendants hereby ap¬ 
peal to the United States Court of Appeals for the District 
of' Columbia from the judgment of this Court entered on 
the 23rd day of January, 1939, in favor of the plaintiff, 
Phoebe Warfield against said defendants, Ivan and 

14 Bessie J. Tucker. 

B. V. LAWSON Jr. 

Attorney for Ivan and Bessie 
Tucker 

Memorandum 

February 3, 1939 
Bond on appeal for $250.00 filed 
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Assignments of Error 

Filed February 9 -1939 

* # # 

Now comes the defendants and assign for review to the 
United States Court of Appeals for the District of Colum¬ 
bia on appeal in the above-entitled cause the following er¬ 
rors committed by the trial court: 

1. The court erred in finding that the defendants sus¬ 
tained liquidated damage in the sum of $200.00. 

2. The court erred in holding as a matter of law that 
the deed and contract were vague, indefinite, unenforceable 
and inequitable. 

3. The court erred in vacating the deed dated Mav 6, 
1936. 

4. The court erred in holding as a matter of law that the 
defendants were entitled to recover from plaintiff the sum 
of $500.00. 

5. The court erred in failing to dismiss the plaintiff’s 
bill. 

GEORGE A. PARKER 
B. V. LAWSON Jr. 

Attorneys for Defendants 

15 Memorandum 
March 6 1939 

Time to file transcript of record in United States Court 
of Appeals for the District of Columbia extended from 
day to day to and including thirty days from April 25,1939. 

16 Endorsed: United States Court of Appeals for the 
District of Columbia. Filed Oct 6 1939 Joseph W. 

Stewart, Clerk. 

District Court of the United States 
for the District of Columbia 
No. 64-090 Equity 
Phoebe Warfield, Plaintiff, 

vs, 

Ivan Tucker, and Bessie J. Tucker, Defendants. 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, do hereby cer- 
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tify the annexed to be true and correct copies of the origi¬ 
nal Motion to submit narrative statement of testimony for 
correction and settlement, Order granting motion to sub¬ 
mit narrative statement of testimony for correction and 
settlement, and Narrative statement of testimony filed for 
and on behalf of plaintiff, as adopted and approved by the 
Court July 11, 1939, as (they) appear of record in the 
Clerk’s Office of said Court in the above-entitled cause. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
this 6th day of October, 1939. 

CHARLES E. STEWART, 

(Seal) Clerk. 

i By LYDIA M. GARDINER, 

Assistant Clerk. 

17\ Filed Jul-6 1939 Charles E. Stewart, Clerk 

In the District Court of the United States for the District 

of Columbia 

Equity No. 64-090 

i Phoebe Warfield, Plaintiff , 

vs. 

Ivan Tucker, and Bessie J. Tucker, Defendants. 

Motion to Submit Narrative Statement of Testimony for 

Correction and Settlement 

Now comes the plaintiff, Phoebe Warfield, by her attor¬ 
neys, and moves the Court to correct and settle the narra¬ 
tive statement of testimony filed in the above entitled cause 
under the provisions of Rule 75(h) of the Rules of Civil 
Procedure for the District Courts of the United States for 
the following reasons: 

1. Counsel for the plaintiff and counsel for the defen¬ 
dants have been unable to agree on what occurred at the 
trial in the above entitled cause in this Court. 

2. Two narrative statements of testimonv have been filed 
herein, one by the attorneys for the plaintiff and another 
bv the attorneys for the defendants. (Copies of which are 
attached to the original hereof for the convenience of the 
Court). 
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3. The narrative 'statement of testimony filed by the 
attorneys for the defendants does not truly disclose what 
occurred at the trial of the above entitled cause in this 
Court. 

18 4. This Court has power under the provisions of 
Rule 75(h) of the Rules of Civil Procedure for the 

District Courts of the United States to settle the narrative 
statement of testimony and make the same conform with 
the truth of what occurred at the trial. 

5. That the narrative statement of testimony signed by 
Bernard M. Chernoff, Esq., one of the attorneys now ap¬ 
pearing for the plaintiff in connection with the appeal, was 
prepared by George H. Gray, Esq., with the assistance of 
Andrew Wilson, Esq., both of of whom were formerly at¬ 
torneys for the plaintiff in the above entitled cause and are 
familiar with the testimony having tried the case before this 
Court, at which time notes were taken by them, concerning 
the testimony of the various witnesses appearing for both 
parties. 

LESTER WOOD 
918 F Street, N. W., 

BERNARD M. CHERNOFF, 
1529 Upshur St., N. W., 

Attorneys for Plaintiff. 

To: Belford V. Lawson, Jr., Esq., 2001 lltli Street, N. W. 
and 

George A. Parker, Esq., 1922 13th Street, N. W., 
Attorneys for Defendants. 

Please take notice that the above motion will be called to 
the attention of Mr. Justice O’Donoghue on July 7, 1939, at 
10 A.M. or as soon thereafter as counsel may be heard. 

LESTER WOOD 
918 F Street, N. W., 

BERNARD M. CHERNOFF, 
1529 Upshur St., N. W., 

Attorneys for Plaintiff. 

19 Service of a copy of the foregoing motion and no¬ 
tice was made upon Belford V. Lawson, Jr., Esq., 

and George A. Parker, Esq., attorneys for defendants, by 
mailing copies thereof to them, postage prepaid, at 2001 
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11th Street, N. W., and 1922 13 Lh Street, N. W., Wash¬ 
ington, D. C., respectively, their last known address, on 
the 1st day of July, 1939. 

LESTER WOOD 

i 918 F Street, N. W., 

! BERNARD M. CHERNOFF, 

! 1529 Upshur St., N. W., 

i Attorneys for Plaintiff. 

20 Filed Jul 11 1939 Charles E. Stewart, Clerk 

i In the District Court of the United States 
i for the District of Columbia 

Equity No. 64-090 

Phoebe Warfield, Plaintiff , 


vs. 

Ivan Tucker, and Bessie J. Tucker, Defendants. 

Order Granting Motion to Submit Narrative Statement of 
Testimony for Correction and Settlement. 

This cause having come on to be heard on Plaintiff’s 

motion of July 6, 1939, to submit narrative statement of 

testimony for correction and settlement, with narrative 

statement of testimonv filed for and on behalf of the defen- 

dants and narrative statement of testimonv filed for and on 

% 

behalf of the plaintiff being attached to said motion, and 
the court having considered both the narrative statement 
of testimony filed for and on behalf of the defendants and 
the narrative statement of testimony filed for and on be¬ 
half of the plaintiff, il is by the Court this 11th day of 
July, 1939. 

ORDERED, that said motion be, and it hereby is, 
granted, and it is further ordered, that the narrative state¬ 
ment of testimony filed for and on behalf of the plaintiff be, 
and it hereby is, adopted and approved as the narrative 
statement of testimony to be included in the record on ap¬ 
peal to the United States Court of Appeals for the District 
of Columbia, taken by the defendants in the above cause. 

! DANIEL W. 0 ’DONOGHUE, 

attys notified Justice. 
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20*72 Copy 

United States Court of Appeals for the 
District of Columbia 

No. 7417 

Tucker v. Warfield 

Upon consideration of the motion of appellee for leave 
to file a supplemental record, and since it appears that 
narrative statements of testimony were prepared on behalf 
of both parties and filed in this court as part of the trans¬ 
script of record, and that after the filing thereof the Dis¬ 
trict Court, upon motion of appellee, approved and adopted 
a narrative statement submitted on her behalf. 

IT IS ORDERED that leave to file a supplemental rec¬ 
ord be granted, and that copies of the motion of appellee 
for approval of said statement by the District Court, of 
the order approving the statement, and of the statement as 
approved bv that court be certified to this court by the 
Clerk of the District Court. 

The record shall include the foregoing papers and the 
narrative statement filed on behalf of appellant. 

PER CURIAM 

October 6, 1939 

21 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Nov 10 1939 Joseph 
W. Stewart, Clerk. 

United States Court of Appeals for the 
District of Columbia 

April Term, 1939. 

No. 7417 

Ivan Tucker and Bessie J. Tucker, Appellants, 

vs. 

Phoebe Warfield, Appellee. 

Stipulation 

Whereas plaintiff’s (appellee here) narrative statement 
of testimony adopted and approved by the District Court 
on July 11, 1939, as the narrative statement of testimony 
to be included in the record on appeal in this cause and 
appearing in pages 33 to 41, inclusive, of the supplemental 
record filed in this Court on October 6, 1939, is identical 
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with plaintiff’s narrative statement of testimony appearing 
on pages 23 to 32, inclusive, of the record in this cause filed 
in this Court on May 24, 1939, it is hereby stipulated and 
agteed by and between counsel for appellants and appel¬ 
lee, in order to avoid unnecessary printing and to reduce 
the cost of the printed record, that plaintiff’s narrative 
statement of testimony appearing in the record as filed on 
May 24, 1939, shall be taken to be the plaintiff’s narrative 
statement of testimony as adopted and approved by the 
District Court on July 11, 1939, and shall be printed, and 
that plaintiff’s narrative statement appearing in the sup¬ 
plemental record filed on October 6, 1939, shall not be 
printed 

LESTER WOOD 
BERNARD M. CHERXOFF, 

Attorneys for Appellee. 

22 GEORGE A. PARKER, 

BELFORD V. LAWSON, Jr., 

by G.A.P. 

Attorneys for Appellants. 

23 Narrative Statement of Testimony 

Filed May 17, 1939 

# # * 

Be it remembered that the above-entitled cause came on 
tb be heard before Mr. Justice O’Donoghue, on the 28th 
day of November, 1938, the plaintiff, Phoebe Warfield was 
present and was represented by attorneys Andrew Wil¬ 
son and Geo. H. Gray; the defendants, Ivan Tucker and 
Bessie J. Tucker, were present and were represented by 
attorney B. V. Lawson. 

The plaintiff, Phoebe Warfield, adduced evidence to 
prove that on the 6th day of May, 1936, she conveyed parts 
of Lots 33 and 34, in Square 192, together with improve¬ 
ments thereon, of a reasonable value of $9,000, to defen¬ 
dants, Ivan Tucker and Bessie J. Tucker, only after de¬ 
fendants refused to accept a will or a deed of trust to 
cover small loans defendants had advanced to plaintiff 
from time to time, and in consideration of $10.00 and in 
further consideration of their promise and agreement to 
provide and furnish plaintiff with the necessities of life, 
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including living quarters, during the remainder of plain¬ 
tiff’s natural life, and to provide plaintiff with a decent and 
Christian burial after her demise, and that shortly after 
the signing of the deed, plaintiff and defendants had some 
misunderstanding with reference to the amount of cash 
money plaintiff would receive and further with re- 

24 spect to plaintiff’s freedom or action in the home. 
Thereafter on May 28, 1936, an attempt at modifica¬ 
tion of the deed was made by agreement entered into on 
May 28, 1936. 

That almost immediately after the execution and delivery 
of said deed to the grantees, grantees declined, after get¬ 
ting the deed to the property, to comply with the terms 
of the deed and or the supplemental agreement, and failed 
and declined to furnish the plaintiff with the necessities 
of life, including living quarters; that on the other hand, 
said Bessie J. Tucker, representing the defendants, said 
that they would have nothing further whatever to do with 
the plaintiff or her property. Plaintiff, Phoebe Warfield, 
therefore maintains that she is entitled to have the deed 
canceled and declared null and void. 

Testimony 

The Plaintiff, Phoebe Warfield, testified in her own be¬ 
half that she had known the defendant, Bessie J. Tucker 
but slightly prior to September, 1935; that during the fall 
of 1935, plaintiff became very ill and upset over loosing 
her home and confided with defendant, Bessie J. Tucker that 
she, plaintiff, wanted to get her property back; that de¬ 
fendant informed the plaintiff not to worry that she de¬ 
fendant would send to plaintiff, her own lawyer, Mr. George 
A. Parker, to see her, the plaintiff; that thereafter, Mr. 
Parker did come to see plaintiff and was retained by the 
plaintiff to recover her property; that as a result of Mr. 
Parker’s efforts, plaintiff’s home was recovered in May, 
1936, and soon thereafter, on May 6, 1936, plaintiff con¬ 
veyed her home, located at 1502 S Street, N. W., valued 
$9000, to defendants, only after defendants had refused to 
accept a will or a deed of trust to cover small loans de¬ 
fendants had advanced to plaintiff, and in consid- 

25 eration of their promise to provide a home for 
plaintiff during the remainder of her life, pay her 
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insurance and provide her with the other necessities during 
that period; that the defendants failed to carry out the 
terms of the deed or to give her any money whatsoever after 
the signing and delivery of the deed. Plaintiff, Phoebe 
Warfield, further testified that although defendants ad¬ 
vanced to her certain sums of money over the period from 
Npv. 1935 to May 6,1936, the date the deed was signed, she, 
plaintiff repaid sums of money on account and that the 
last payment was on May 11, 1936, on which date Mr. 
Phrker came to the home of defendants and paid $107.75 
to plaintiff, representing the balance due after Mr. Parker 
had deducted his fees etc; that plaintiff then and there 
turned all of this money over to defendant, Bessie J. Tuck¬ 
er, excepting 75 cents, and that thereafter plaintiff does 
not owe to defendants more than $106.00 on account of 
moneys advanced to her by defendants. 

Plaintiff, Phoebe Warfield, further testified that on or 
about May 26, 1936, Mr. Parker came to her home and 
told plaintiff to watch defendant, Bessie J. Tucker; that 
on May 28, 1936, plaintiff entered into a contract with, de¬ 
fendants, because she believed the defendants would not 
permit plaintiff to have freedom in plaintiff’s home and 
to do things about the house which she, plaintiff wanted 
to do for herself, and because too, plaintiff wanted to be cer¬ 
tain of getting a certain amount of money each month for 
her personal use; that notwithstanding the signing of the 
supplemental agreement, defendants did not and have re¬ 
fused to provide plaintiff with a home, or provide plaintiff 
with funds in accordance with the terms of the contract. 
Plaintiff testified, “on the contrary, on May 29, 1936, 
about 8 o’clock in the morning, (which was the very next 
day after the agreement was signed) defendant Bessie J. 
Tucker came to plaintiff’s home, unlocked the front door 
and walked into plaintiff’s bedroom”; that plaintiff 
26 Warfield, said to defendant Tucker, “What in the 
world are vou doing here this earlv”? defendant 
Tucker replied, “I did not sleep last night and I came to 
tell you that I have come to the firm conclusion that I 
will not go through with the proposition with you; that 
neither of us would be satisfied; so you call Mr. Parker 
and tell him”. Plaintiff Warfield testified, that she said, 
“No”, vou call him, vou are the one who don’t want to go 
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through with our arrangement”. Plaintiff Warfield fur¬ 
ther testified that defer :ant, Bessie J. Tucker, did then 
and there call Mr. Parker over plaintiff’s phone and in her 
presence and informed him of defendant’s decision. Plain¬ 
tiff further testified that this act on the part of the de¬ 
fendant made plaintiff very ill and later it became neces¬ 
sary to call in a doctor; that later still that day, plaintiff 
called Mr. Parker and asked that he come down to see her; 
that Mr. Parker came later and that plaintiff was crying; 
that he placed his hand on plaintiff’s face and told her to 
stop crying; that everything would be alright and that 
plaintiff should lock the door to her home and keep the 
defendants out. 

Plaintiff testified that on Saturday night, May 29, 1936, 
the defendants came back to her home and attempted to lay 
down the law to her, the plaintiff, telling her that she was 
not blind: that she had been fooling people and had been 
getting away with it but that she, plaintiff, would not get 
aw’ay with it again. Plaintiff testified that thereafter in 
accordance with the advice of plaintiff’s attorney, George 
A. Parker, she plaintiff locked the door to her home, and on 
June 1, 1936, when the defendants attempted to move into 
her home after stating on May 29, 1936, that they would 
not go through with the agreement. 

The Plaintiff called Mr. George A. Parker, who testified 
that he was a member of the District of Columbia 
27 Bar and had been such for about 20 years; that a 
few days before May 6, 1936, Mrs. Warfield called 
him to the home of the defendants and explained to him that 
she wanted to convey her property to the defendants; that 
he advised her against it but that she insisted that the de¬ 
fendants had been good to her and that they were going to 
take care of her. That thereafter, he prepared the deed 
and on the 6th day of May, 1936, took it to the home of the 
defendants, where the plaintiff was stopping, and had her 
to acknowledge it before one Gladys E. McGaffey a notary 
public; that on Monday, May 11, 1936, he went down to 
the home of the defendants, where plaintiff was stopping 
and paid to Mrs. Warfield, the plaintiff, $107.75, the bal¬ 
ance due plaintiff (after my fees and a loan had been 
taken out) from the proceeds of a trust placed on plain¬ 
tiff’s home prior to the deed of May 6, 1936; that plaintiff 
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Phoebe Warfield gave all of this money to the defendant, 
Bessie J. Tucker, except 7” cents. That some days there¬ 
after, he received a phone call, perhaps from both the 
plaintiff Warfield and the defendant, Bessie J. Tucker, to 
the effect that a misunderstanding had arisen between them 
as to the rights and privileges of plaintiff in the home and 
the cash allowance that plaintiff should receive each month; 
that he went to the home of the plaintiff and that she com¬ 
plained that the defendant, Bessie J. Tucker, did not want 
her to do little chores in the kitchen and about the house 
which she wanted to do for herself and that she wanted to 
have a written agreement prepared so that she, plaintiff, 
would be permitted to do what she wanted to do about the 
house and so that she would be sure of getting a little money 
each month for herself; that he prepared the memorandum 
which he identified together with the deed; and thereafter 
oh or about May 29, 1936, the next day after the signing 
of the agreement, one or both the plaintiff Warfield and 
defendant Bessie J. Tucker, called him at his home 
28 and that something was said about one or the other 
not wanting to continue with the agreement. That 
later during the same day, Mrs. Warfield phone him at 
his office and asked him to come down, which he did. 

Plaintiff presented India May Goudy, who testified that 
she lived in Philadelphia, Pennsylvania, and was a sister 
of the plaintiff; that she received a telegram asking her 
to come at once because her sister w T as very sick; that she 
came but she knew nothing about the case because neither 
her sister, the plaintiff, nor the defendant, Bessie J. Tuck¬ 
er, said anything to her about it until it had been done, 
and that she was not present when the deed or agreement 
was executed. 

BE IT FURTHER REMEMBERED that the above- 
entitled cause came on to be heard before Mr. Justice 
O’Donoghue on the 28th day of November, 1938, and that 
proceedings were had as follows: 

The defendants, Ivan Tucker and Bessie J. Tucker, ad¬ 
duced evidence to prove that the plaintiff for a valuable 
consideration conveyed said premises to them and that said 
consideration consisted of the amount which the plaintiff 
was indebted to the defendants for services rendered and 
money advanced to the plaintiff and money spent by them 
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for the use and benefit of the plaintiff; that on the 6th 
day of May, 1936, the plaintiff conveyed parts of Lots 33 
and 34 in Square 192 to the defendants in fee simple and 
that thereafter on the 28 day of May, 1936, the defen¬ 
dants and plaintiff entered into a written agreement 
whereby the plaintiff was to be permitted certain liberties 
about the house and be given a small sum of money each 
month for her personal use; that the defendants at all 
times and in every way performed every duty and obliga¬ 
tion imposed upon them by the deed and the subsequent 
agreement and that on June 1, 1936, defendants attempted 
to move in and take possession of said premises in 
29 accordance with the deed and their rights there¬ 
under; that the plaintiff arbitrarily and without 
just reason or excuse refused to permit the defendants to 
enter upon the premise or to exercise any control over the 
same or the further perform any of the obligations imposed 
by the contract. 

The Defendant, Bessie J. Tucker, took the stand in her 
own behalf and testified that she was the wife of Ivan 
Tucker, the other defendant, and that they lived and owned 
their own home at 1511 Church Street, Northwest; that she 
had known the plaintiff for about eight years, during which 
time they became very friendly; that they were fond of 
each other and that she had been plaintiff’s hairdresser 
for about three years prior to November, 1934; that in No¬ 
vember, 1934, the plaintiff called her to her home one night 
and asked her if she would look after her in case of illness; 
that she told the plaintiff she would do anything she could 
to help her at any time and that the very next night one 
of plaintiff’s roomers called the defendant and said that 
the plaintiff had asked him to call her because she needed 

money and was verv ill; that defendant went over at once 
• • 

and gave the plaintiff a small amount of money and nursed 
her night and day through her illness, which lasted about 
two weeks; that when she got better she asked the defen¬ 
dant if she would be willing to take care of her for the rest 
of her life if she willed her her property; that she said 
“no”, she would prefer the protection of a deed; that the 
plaintiff agreed to deed the property to her but that she 
did not press the matter; that some time in April or May, 
1935, the plaintiff asked her for money to pay certain bills, 
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and stated that she would return the same as soon as her 
roomers paid; that the dm.ndant gave her money every 
month from April or May, 1935, to November 15, 1935, in 
varying amounts, which money was returned to plaintiff 
as rent was collected; that on November 15, 1935, 

30 plaintiff asked defendant to supply whatever money 
she needed for bills until plaintiff could deed prop¬ 
erty to her which defendant did; that the plaintiff prom¬ 
ised several times that she would deed the property to de¬ 
fendants any time they, were ready; that in the mean¬ 
time defendant was looking after the plaintiff collecting 
her rents for her, paying her insurance, and doing every¬ 
thing she could for her; that at one time she paid a gas 
bill for her amounting to $44.00, and altogether spent 
$594.79 for plaintiff’s benefit, but collected at various times 
from plaintiff’s roomers the sum of $387.00, the vouchers 
and receipts concerning same being in her possession; that 
on May 6, 1936, the deed was drawn and she, the defen¬ 
dant, continued to provide the plaintiff with the necessities 
of life, including medical attention until the plaintiff began 
to act indifferent and said she did not wrant her to care for 
her any more; that, however, on May 28, 1936, the plain¬ 
tiff called her lawyer, and in defendant’s presence asked 
him if she could sell the property and pay defendant the 
money back which she had advanced in case of disagree¬ 
ment; that her lawyer explained that she could not do so; 
that she, the defendant, then asked the plaintiff if she was 
satisfied with the arrangement and if not, that she would 
gladly withdraw’ and w’ould be willing to reconvey the prop¬ 
erty to her for just w’hat money she has spent because she 
wanted to get the matter settled and clearly understood 
before she moved in on June 1st, which was the date agreed 
upon for her taking charge of the house at 1502 S Street, 
Northwest; that her attorney advised her to accept the 
proposition and allow defendant to reconvey the property 
to her; that the plaintiff refused to allowr this to be done 
and said that she w r as satisfied; that they then entered into 
the agreement in the presence of Gladys E. McGaffey, no¬ 
tary public, and the plaintiff’s attorney; that she insisted 

that the w’ritten agreement be drawn so that there 

31 w’ould be no misunderstanding in the future; that 
the plaintiff had her attorney prepare the agree- 
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ment the way she wanted it; that she, the defendant, had 
done everything humanly possible for the plaintiff, far 
more than was provided in the agreement, and was shocked 
when, on June 1, 1936, she carried her furniture to the 
house plaintiff had deeded to her and plaintiff would not 
let her in; that although she has spent more than $300.00 
cash on the plaintiff, which she has never gotten back and 
which is undisputed because she has her receipts; that she 
insisted upon entering her house but the plaintiff refused 
to permit her to enter. 

The Defendant, Ivan Tucker, took the stand in his own 
behalf and testified that he was the husband of the defen¬ 
dant, Bessie J. Tucker; that he worked at the United States 
Post Office and had worked there for twenty years; that 
he and his wife owned their own home at 1511 Church 
Street, Northwest; and that the plaintiff had told them 
repeatedly that she wanted them to look after her for the 
rest of her life and seemed very happy when the deed and 
agreement was executed: that plaintiff said she was tired 
of trying to carry on alone and that the defendant, Bessie 
J. Tucker, had been so good to her and was such a good 
business woman that she wanted her to care for her and 
her property because she has so much confidence in the 
two of them; that he and the co-defendant spent many 
nigths with the plaintiff at her home because they did not 
want her to be alone; that they advanced her about $300.00 
in cash and had made arrangements to rent their home 
and move in until the plaintiff so that they would have her 
near them; that the plaintiff thought this was a fine ar¬ 
rangement and they were terribly shocked to find plain¬ 
tiff’s door barred against them when they attempted to 
move in on June 1st; that they have always been able, ready 
and willing to carry out their part of the contract. 

The defendants presented Gladys E. McGaffey, who tes¬ 
tified that she was a notary public and did on May 6, 
32 1936, notarize a deed for the parties to this suit at 

the home of the defendants and in the presence of the 
plaintiff, the defendant, Bessie J. Tucker, George A. Par¬ 
ker, Esquire, and a man roomer. 

The defendants presented Louis Fountaine who testified 
that he was engaged in trucking and moving and that on 
June 1, 1936, he moved defendants’ furniture from their 
home at 1511 Church Street, Northwest, to 1502 S Street, 
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Northwest; that defendant informed him they could not get 
in and that he was compelled to take the furniture back to 
1511 Church Street, N. W., and that he charged $15.00 for 
his services. 

i BERNARD M. CHERNOFF 

' Attorney for Plaintiff 

i 1529 Upshur St., N. W. 

42 Endorsed: Filed May 18 1939 

Narrative Statement of Testimony 
* * # 

Be it remembered that the above-entitled cause came on to 
be heard before Mr. Justice CPDonoghue on the 28th day 
of November, 1938, and that proceedings were had as fol¬ 
lows : 

The plaintiff, Phoebe Warfield, adduced evidence to 
prove that on the 6th day of May, 1936, she conveyed parts 
of Lots 33 and 34 in Square 192 to the defendants, Ivan 
Tucker and Bessie J. Tucker in consideration of the sum 
of $300.00 which amount she at that time owed the de¬ 
fendants and upon the further consideration of the prom¬ 
ises of the defendants to provide a home for and to take 
care of the plaintiff during the remainder of her natural 
life; and that shortly thereafter on May 28, 1936, a fur¬ 
ther agreement was entered into by which the plaintiff was 
to have certain privileges about the premises and be allowed 
a monthly stipend, and that the defendants failed and 
refused to perform the terms of the agreement, and that 
because of the defendants’ failure to perform their part of 
the contract the plaintiff refused to permit the defendants 
to take possession of the said premises. 

The plaintiff, Phoebe Warfield, testified in her own be¬ 
half that she had known the defendant, Bessie Tucker, about 
eight months and that they had always been on friendly 
terms; that on May 6, 1936, she conveyed certain 

43 property located at 1502 S Street, Northwest, to the 
defendants in consideration of their promise to pro¬ 
vide a home for her during the remainder of her life, pay 
her insurance and provide her with the other necessities 
during that period; that they failed to do these things and 
did not give her all the money she wanted; that on the 28th 
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day of May, 1936, she entered into a contract with the de¬ 
fendants because defendants would not permit her to do 
things about the house which she wanted to do and because 
she wanted to be certain of getting a certain amount of 
money each month for her personal use, including insurance 
premiums; that at the time the deed was signed she was 
living at the home of the defendants and that they were 
caring for her and that a short time thereafter she re¬ 
turned to her own home; that two or three days before the 
28th day of May, 1936, she and the defendant, Bessie J. 
Tucker, had a discussion about going on with their agree¬ 
ment regarding the property and that on the 28th day of 
May, 1936, a written agreement was entered into between 
herself and the defendants; that thereafter on or about 
the 1st day of June, 1936, the defendants attempted to 
move into said premises according to their agreement; that 
she, the plaintiff, called her attorney and was told by him 
that she could lock the door if she did not want them to 
come in; that she thereupon locked her door and refused 
to permit the defendants to move into her home; that she 
had changed her mind and did not want to go forward with 
the deed and the agreement; that several years ago she had 
conveyed the some property to someone by the name of Holt 
and that that deed was set aside by this Court. 

Plaintiff presented George A. Parker, who testified that 
he is a member of the Bar of the District of Columbia and 
has been such for about 20 years; that two or three days 
before May 6, 1936, the plaintiff called him to the home 
of the defendants and explained to him that she wanted to 
convey her property to the defendants; that he advised 
her against it but she insisted that the defendants had been 
good to her and that she knew they would do the right 
thing and she wanted them to have the property be- 
44 cause she owed them some money and that they were 
going to take care of her the remainder of her life 
and that she wanted the deed made so that there could be 
no further change with reference to her property; that 
he prepared the deed and on the 6th day of May, 1936, took 
it to the home of the defendants, where the plaintiff was 
living and had her acknowledge it before Gladys E. McGaf- 
fey, a notary public; that about three or four days there¬ 
after he received a call, perhaps from both the plaintiff 
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and the defendant, Bessie J. Tucker, to the effect that a 
misunderstanding had arisen between them; that he went to 
the home of the plaintiff and that the plaintiff complained 
that the defendant, Bessie J. Tucker, did not want her 
to do little chores in the kitchen and about the house which 
she could do and that she wanted to have a written agree¬ 
ment prepared so that she would be permitted to do what 
she wanted to do about the house and so that she would 
be able to get a little money each month; that he pre¬ 
pared the memorandum which he identified, together with 
the deed; that shortly thereafter plaintiff called him on 
the telephone and told him that the defendants were there 
with their furniture and wanted lo move in, that she did 
not want them to move in because she had changed her 
mind and wanted to know what to do; that he told her he 
thought they were entitled to enter because of the deed, 
but that she did not have to let them in unless she wanted 
to. 

Plaintiff presented India May Gowdv who testified that 
she lived in Philadelphia, Pennsylvania, and was a sister of 
the plaintiff; that she received a telegram asking her to 
come at once because her sister was very sick; that she 
came but she knew nothing about the case because neither 
her sister, the plaintiff, nor the defendant, Bessie J. Tuck¬ 
er, said anything to her about it until it had been done, 
and that she was not present when the deed or agreement 
were executed. 

iBe it remembered that the above entitled cause came on 
to be heard before Mr. .Justice O’Donoghue on the 28th 
day of November, 1936, and that proceedings were had as 
follows: 

The defendants, Ivan Tucker and Bessie J. Tuc- 
45 ker, adduced evidence to prove that the plaintiff for 
a valuable consideration conveyed said premises to 
them and that said consideration consisted of the amount 
■which the plaintiff was indebted to the defendants for 
services rendered and money advanced to the plaintiff and 
money spent by them for the use and benefit of the plain¬ 
tiff; that on the 6th day of May, 1936, the plaintiff con¬ 
veyed parts of Lots 33 and 34 in Square 192 to the de¬ 
fendants in fee simple and that thereafter on the 28th day 
of May, 1936, the defendants and plaintiff entered into a 
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written agreement whereby the plaintiff was to be permitted 
certain liberties about the house and be given a small sum 
of money each month for her personal use; that the de¬ 
fendants at all times and in every way performed every 
duty and obligation imposed upon them by the deed and 
the subsequent agreement and that on June 1, 1936, de¬ 
fendants attempted to move in and take possession of said 
premises in accordance with the deed and their rights 
thereunder; that the plaintiff arbitrarily and without just 
reason or excuse refused to permit the defendants to enter 
upon the premises or to exercise any control over the same 
or to further perform any of the obligations imposed by 
the contract. 

The defendant, Bessie J. Tucker, took the stand in her 
own behalf and testified that she was the wife of Ivan 
Tucker, the other defendant, and that they lived and owned 
their own home at 1511 Church Street, Northwest; that she 
had known the plaintiff for about eight years, during which 
time they became very friendly; that they were fond of 
each other and that she had been plaintiff’s haidresser for 
about three years prior to November, 1934, that in No¬ 
vember, 1934, the plaintiff called her to her home one night 
and asked her if she would look after her in case of ill¬ 
ness; that she told the plaintiff she would do anything she 
could to help her at any time and that the very next night 
one of plaintiff’s roomers called the defendant and said 
that the plaintiff had asked him to call her because she 
needed money and was very ill; that defendant went over 
at once and gave the plaintiff a small amount of 
46 money and nursed her night and day through her ill¬ 
ness, which lasted about two weeks; that when she 
got better she asked the defendant if she would be willing 
to take care of her for the rest of her life if she willed her 
her property; that she said “no”, she would prefer the 
protection of a deed; that the plaintiff agreed to deed the 
property to her but that she did not press the matter; that 
sometime in April or May, 1935, the plaintiff asked her for 
money to pay certain bills and stated that she would re¬ 
turn the same as soon as her roomers paid; that the de¬ 
fendant gave her money every month from April or May, 
1935, to November 15, 1935, in varying amounts, which 
money was returned by plaintiff as rent was collected; that 
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on November 15, 1935, plaintiff asked defendant to supply 
whatever money she needed for bills until plaintiff could 
deed property to her which defendant did; that the plain¬ 
tiff promised several times that she would deed the prop¬ 
erty to defendants any time they were ready; that in the 
meantime defendant was looking after the plaintiff, col¬ 
lecting her rents for her, paying her insurance, and doing 
everything she could for her; that at one time she paid a 
gas bill for her amounting to $44.00, and altogether spent 
$594.79 for plaintiff’s benefit, but collected at various times 
from plaintiff’s roomers the sum of $387.00, the vouchers 
and receipts concerning same being in her possession; that 
on May 6, 1936, the deed was drawn and she, the defen¬ 
dant, continued to provide the plaintiff with the necessities 
of life, including medical attention until the plaintiff began 
to act indifferent and said she did not want her to care for 
her any more; that, however, on May 28, 1936, the plain¬ 
tiff called her attorney, George A. Parker, and in defen¬ 
dant’s presence asked him if she could sell the property and 
pay defendant the money back which she had advanced in 
case of disagreement; that her lawyer explained that she 
could not do so; that she, the defendant, then asked the 
plaintiff if she was satisfied with the arrangement and 
if not, that she would gladly withdraw and would be will¬ 
ing to reconvey the property to her for just what money 
she had spent because she wanted to get the matter settled 
and clearly understood before she moved in on June 
47 1st, which was the date agreed upon for her taking 
charge of the house at 1502 S Street, Northwest; 
that her attorney advised her to accept the proposition and 
allow defendant to reconvev the property to her; that the 
plaintiff refused to allow this to be done and said that she 
was satisfied; that they then entered into the agreement in 
the presence of Gladys E. McGaffey, notary public, and the 
plaintiff’s attorney, George A. Parker; that she insisted 
that the written agreement be drawn so that there would be 
no misunderstanding in the future; that the plaintiff had 
her attorney prepare the agreement the way she wanted 
it; that she, the defendant, had done everything humanly 
possible for the plaintiff, far more than was provided for 
ih the agreement, and was shocked when, on June 1, 1936, 
she carried her furniture to the house plaintiff had deeded 
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to her and plaintiff would not let her in; that altogether 
she has spent more than ’ .''00.00 cash on the plaintiff, which 
she has never gotten back and which is undisputed because 
she has her receipts; that she insisted upon entering the 
house but the plaintiff refused to permit her to enter. 

The defendant, Ivan Tucker, took the stand in his own 
behalf and testified that he was the husband of the defen¬ 
dant, Bessie J. Tucker; that he worked at the United States 
Post Office and had worked there for twenty years; that he 
and his wife owned their own home at 1511 Church Street, 
Northwest; and that the plaintiff had told them repeatedly 
that she wanted them to look after her for the rest of her 
life and seemed very happy when the deed and agreement 
were executed; that plaintiff said she was tired of trying 
to carry on alone and that the defendant, Bessie J. Tucker, 
had been so good to her and was such a good business 
woman that she wanted her to care for her and her prop¬ 
erty because she had so much confidence in the two of 
them; that he and the co-defendant spent many nights with 
the plaintiff at her home because they did not want her to 
be alone; that they advanced her about $300.00 in cash 
and had made arrangements to rent their home and move 
in with the plaintiff so that they would have her near 
them; that the plaintiff thought this was a fine arrangement 
and they were terribly shocked to find plaintiff’s 
48 door barred against them when they attempted to 
move in on .June 1st; that they have always been 
able, ready and willing to carry out their part of the con¬ 
tract. 

The defendants presented Gladys E. McGaffev, in Mr. 
Parker’s office, who testified that she was a notary public 
and did on May 6, 1936, notarize a deed for the parties to 
this suit at the home of the defendants and in the presence 
of the plaintiff, the defendant, Bessie J. Tucker, George A. 
Parker, Attorney at Law, and a man roomer, whose name 
she did not recall; that the plaintiff said the defendant, 
Bessie J. Tucker, had been taking care of her for some 
months and that she, the plaintiff, was very happy to con¬ 
vey her property to the defendants and that she was very 
grateful to them for what they had done and were doing, 
and that they were the best of friends, and that the de¬ 
fendant, Bessie J. Tucker; had done more for her than 


32 


TUCKER, ET AL. VS. WARFIELD. 


anyone else and that she felt this was the only way she 
could pay them and secuiv- her future; that the plaintiff 
impressed her as being intelligent, well understanding her 
actt and that she, the plaintiff, seemed anxious to have it 
done because she knew the defendants would always be as 
nice to her in the future as they had been in the past. 

The defendants presented Louis Fountaine who testi¬ 
fied that he was engaged in trucking and moving and that 
on June 1, 1936, he moved defendants’ furniture from their 
home at 1511 Church Street, Northwest, to 1502 S Street, 
Northwest, and that the plaintiff barred the door and would 
not let him unload it; that he was compelled to take the 
furniture back to 1511 Church Street, Northwest, and that 
he charged $15.00 for his services, which was a fair and 
reasonable charge and that he has received payment of said 
amount. 

B. V. LAWSON Jr. 

Attorney for Defendants 
2001 11th St., N. W. 

49 Designation of Record 

Filed February 9, 1939 

* # • 

The clerk will please prepare a transcript of record to be 
transmitted to the United States Court of Appeals for the 
District of Columbia pursuant to the appeal taken in the 
above entitled cause and include therein the following: 

1. Bill to cancel and set aside deed 

2. Deed and collateral agreement 

3. Answer 

4. Findings of fact, conclusions of law, & Judgment. 

5. Assignments of Error. 

6. This designation 

1 7. Narrative Statement of Testimony. 

GEORGE A PARKER 

B. V. LAWSON, Jr. 

Attorneys for Defendants 

Copy left this 8th day of Feb A. D., 1939, at office of 
Bernard Chernoff, Attorney for Plaintiff. 
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50 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 33, both 
inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 64090 in 
Equity, wherein Phoebe Warfield is Plaintiff and Ivan 
Tucker and Bessie J. Tucker are Defendants, as the same 
remains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 22nd day of May, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7417 Tucker et al., Appel¬ 
lants, vs. Warfield. United States Count of Appeals for 
the District of Columbia Filed May 24 1939 Joseph W. 
Stewart, Clerk 
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vs. 

PHOEBE WARFIELD, 
Appellee. 


BRIEF FOR APPELLANTS. 


Statement of Case. 

This is an appeal from a final decree of the District 
Court of the United States for the District of Colum¬ 
bia entered January 23, 1939, by Mr. Justice Daniel 
W. O’Donoghue in favor of Phoebe Warfield, plaintiff 
below, against the defendants below, Ivan Tucker and 
Bessie J. Tucker, appellants here. 

The suit was begun by a bill filed April 6, 1937, by 
Phoebe Warfield, appellee, as plaintiff against the ap¬ 
pellants to cancel and set aside a deed and for other re- 
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lief (R. 1-4) by which the appellee conveyed, in fee 
simple, certain real estate in the District of Columbia 
known as parts of Lots numbered 33 and 34 in William 
S. Roose’s subdivision of lots in Square numbered 192, 
as per plat recorded in the office of the Surveyor for 
the District of Columbia in Liber J. H. K. at folio 135. 
Appellants filed an answer to said petition and the 
hearing on said petition and answer was had before 
Mr. Justice O’Donoghue on January 23, 1939. The 
Court heard the evidence and made findings of fact and 
conclusions of law as shown by the Findings of Fact 
filed January 23, 1939 (R. 10-11). Appellants’ notice 
of appeal was filed January 24, 1939 (R. 12) and bond 
on appeal was filed February 3, 1939. The time to file 
the transcript of record was extended to April 25, 1939 
(R. 13). The record was filed May 24,1939. 

The jurisdiction of the Court is invoked under Sec¬ 
tion 128 of the Judicial Code as amended February 13, 
1935, chapter 229, sections 1, 43, Stat. 936 (28 U. S. C. 
A., section 225, page 294). 

Facts. 

Phoebe Warfield, the appellee, was the owner of cer¬ 
tain real estate known as parts of Lots 33 and 34 in 
Square 192, which she conveyed by fee simple deed 
bearing date of May 6,1936, which deed contains in ad¬ 
dition to the consideration of $10.00, the following re¬ 
cital : 

“That in consideration of Ten Dollars ($10.00), 
the party of the first part does hereby grant unto 
the parties of the second part, in fee simple, all 
that piece or parcel of land, together with the im¬ 
provements, rights, privileges and appurtenances 
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to the same belonging, situate in the District of Col¬ 
umbia, described as follows, to wit: 

“Parts of Lots Numbered Thirty-three (33) and 
Thirty-four (34) in William S. Roose’s subdivi¬ 
sion of Lots in Square Numbered One Hundred 
and Ninety-two (192), as per plat recorded in the 
office of the Surveyor for the District of Columbia 
in Liber J. H. K. at folio 135. 

“This conveyance is further made in considera¬ 
tion of the valuable aid being given by the grantees 
herein and in consideration of their promise and 
agreement to provide and furnish the grantor, 
the necessities of life, including living quarters 
during the remainder of my natural life and to 
provide me a Christian burial after my demise.” 


A misunderstanding arose between the parties soon 
after the execution and delivery of the deed and there¬ 
after, on May 28, 1936, they entered into a further 
agreement (R. 6) confirming the deed of May 6, 1936, 
and clarifying and settling the points of difference 
which had apparently arisen between the appellant, 
Bessie J. Tucker, and the appellee, Phoebe Warfield. 
On June 1,1936, the appellants undertook to move from 
the residence which they owned and occupied and had 
agreed to rent to a prospective tenant, and to take up 
their residence with the appellee in residence 1502 S 
Street, Northwest, being premises known as parts of 
Lots 33 and 34, Square 192, but that the appellee re¬ 
fused them admission to said premises (R. 11). 


The appellee’s bill of complaint alleged that “almost 
immediately after the execution and delivery of said 
deed to the grantees, grantees declined, after getting 
the deed to the property to comply with the terms of 
the deed and failed and declined to furnish the plain¬ 
tiff with the necessities of life, including living quar- 



4 


ters (R. 2, Paragraph 4). The bill further avers (R. 

3, Paragraph 7) “that as the defendants have not com¬ 
plied with the terms of the agreement and with the said 
deed, she, the plaintiff, is entitled to have same can¬ 
celled and the deed declared void." The defendants 
by their answer denied that they failed to conform to 
the terms of the deed and agreement (K. 7, 8, 9). 

There is no claim of fraud or misrepresentation on 
the part of the defendants in the bill and no testimony 
adduced at the hearing to suggest such. The bill 
prays that the said deed to the premises aforesaid be 
cancelled, set aside and held for naught, and that the 
agreement also be set aside and held for naught. (R. 

4, Paragraph 2, plaintiff’s prayers.) 

The testimony shows that a dispute arose between 
the appellant, Bessie J. Tucker, and the appellee, 
Phoebe Warfield, as to the privileges of Phoebe War- 
field and the duties of Bessie J. Tucker under the deed 
and agreement, and that when on June 1, 1936, the ap¬ 
pellants attempted to move into the premises con¬ 
veyed to them by deed dated May 6, 1936, the appellee 
locked the door and refused to permit them to enter. 

Questions Involved. 

The questions presented for the consideration of the 
Court may be reduced to two in number and may be 
fairly stated as follows: 

1. Is the deed bearing date of May 6, 1936, and the 
contract bearing date of May 28, 1936, so vague, indef¬ 
inite and inequitable as to be incapable of performance 
or enforcement? (R. 13.) 
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2. Did the Court on the case stated, err in vacating 
the deed dated May 6, 1936? (R. 13.) 

These two questions grow out of appellants’ assign¬ 
ments of error numbered 2 and 4 and are regarded by 
the appellants as presenting the substantial questions 
of law for consideration by the Court on review. 

Argument. 

I’lie appellants assign for review by this Court four 
errors committed by the trial court. It is contended, 
however, that the case presents but two questions, 
either one of which is determinate of this appeal. 

1. The appellants contend that the Court erred in 
holding as a matter of law that the deed and contract 
were vague, indefinite, unenforceable and inequitable. 
The deed, the usual short form deed used in the Dis¬ 
trict of Columbia, contained the usual and ordinary 
language found in all instruments of that character. 
The recital in the deed to the effect that the convey¬ 
ance is further made in consideration of valuable aid 
being given by the grantees in consideration of their 
promise and agreement to provide and furnish the 
grantor the necessities of life, including living quar¬ 
ters during the remainder of her natural life and to pro¬ 
vide her a decent Christian burial after her demise is 
in no way vague, indefinite and unenforceable or in¬ 
equitable. The contract confirming the deed and stat¬ 
ing in detail the privileges and obligations of the par¬ 
ties is equally clear and unambiguous. The law is well 
settled that a court will not vacate or set aside a deed 
or contract which the parties entered into deliberately 
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and with perfect understanding and without fraud or 
misrepresentation, simply because one of the parties 
elect to breach the agreement or to prevent the other 
from performing in accordance with its terms. 

The Court found as a matter of fact that the plain¬ 
tiff below, appellee here, refused the appellants (de¬ 
fendants below) admission to the property conveyed 
to them (R. 10, 11, Paragraph 3, Findings of Fact), 
thus preventing the grantees from performing. The 
law is settled that a party to a deed is not entitled to 
have the deed vacated when he prevents the grantees 
from performing as required under the deed or agree¬ 
ment. 

The Court also found that neither party has done 
anything under the contract since that time. The Find¬ 
ings of Fact is supported by the testimony of both the 
appellants and appellee which established the fact that 
the appellee refused the services of the appellants and 
refused appellants admission to the premises. The 
appellants having been prevented from performing by 
the appellee, and the appellee refusing to accept the 
services of the appellants, cannot take advantage of her 
breach of the agreement by having the Court vacate 
a deed which she deliberately entered into with full 
knowledge of its effect. 

When one person conveys to another his prop¬ 
erty in consideration of a promise of support, the 
duty of rendering the consideration for which the 
grantee holds the property does not cease until 
the grantor refuses to receive it. 

Barnes v. Barnes, 20 App. D. C., 479 (9 
Mackey). 



2. The appellants contend that the Court erred in 
vacating the deed dated May 6, 1936. 

The Court’s reasons for declaring the deed null and 
void are without support in this or any other juris¬ 
diction. Courts of equity are required to enforce con¬ 
tracts which are free from fraud. Neither the bill of 
complaint nor the testimony in the case, nor is there 
anything in the record to suggest that the parties had 
any doubt as to the meaning of the provisions of the 
deed and contract and there is no evidence in the rec¬ 
ord to support the Court’s conclusion that the deed 
and agreement are vague and indefinite; are inequi¬ 
table and are incapable of performance or enforcement. 

The deed is clearly capable of enforcement. It re¬ 
quires the grantees to furnish the grantor “the neces¬ 
sities of life, including living quarters, during the re¬ 
mainder of her natural life and to provide her a decent 
burial after her demise,’’ in consideration of the grant 
of certain property by the grantor to the grantees. 

The weight of authority is clearly to the effect that 
such deeds are equitable and enforceable and that they 
are not vague and indefinite and should not be vacated 
when performance is prevented by the grantor, as in 
this case. To set aside the contract or vacate the deed 
herein is to enforce an unjustifiable breach of contract 
by the very person who invokes the equitable juris¬ 
diction of the court. This courts of equity will never 
do. The grantor should not be heard to say, neither 
should the Court say for her, that the deed is incapable 
of enforcement when she, without any real or substan¬ 
tial reason prevents the grantees from performance. 



8 


I The following cases support the appellants’ conten¬ 
tion: Elswick v. Elswick, 295 S. W. 1070 (Ivy. 1927). 
Suit by grantor to cancel a deed made in consideration 
of support. From judgment for plaintiff an appeal is 
taken. Reversed. 

About two weeks after conveyance grantees (ap¬ 
pellees) moved into the premises with the gran¬ 
tor (appellee) and his wife. In a few weeks the 
grantor’s wife died, thereupon the grantor moved 
from the premises and did not return. There¬ 
after this suit was filed based on a failure of con¬ 
sideration. In reviewing the lower court the ap¬ 
pellate court held: 

, That the grantor must be able to offer substantial 
evidence that grantee failed to comply with the 
provisions of the deed before he may have a can¬ 
cellation. If the old man left the premises be¬ 
cause of imaginary wrongs or because he was dis¬ 
satisfied, without substantial reasons therefore he 
is without right to have deed cancelled. 

Where a deed is executed for such a consideration 
(support) the grantees are held to strict perform¬ 
ance, but they can not be subjected to unreason¬ 
able requirements, and if the grantor puts it out of 
their power to render the services contemplated he 
can not hold them responsible for their failure to 
do so. The record does not show that they have 
refused to support him and they are under no ob¬ 
ligation to support him except in the home which 
they offer him. 

This case falls within the rule of Bowles, Adm. v. Har¬ 
vey, 225 S. W. 367, 189 Ky. 598, where the court said: 

One who conveys his land to another in consider¬ 
ation of support cannot claim a failure where 
grantor is responsible for grantee’s failure to car¬ 
ry out the agreement. 

Hatfield v. Harris, 247 S. W. 729 (Ky. 1923) 
Suit to cancel deed, consideration, support: 

Appellants, old and infirmed, conveyed to their 
, grandson. A few months after the appellee moved 
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with the appellants (grantors), a dispute arose be¬ 
tween them and profanity was used by appellee. 
The dispute arose because appellant threatened to 
whip two of appellee’s brothers. Shortly after 
this dispute the appellants voluntarily moved to 
the home of their son and instituted this suit. The 
Court held: 

That the evidence is not sufficient to cancel the 
deed, apparently no ill feeling resulting from dis¬ 
pute. A grantee contracting to care for a grantor 
is entitled to joint possession of land. 


Moore v. Buggs, Exc., ct al ., 118 S. W. (2) 185; 

274 Kv. 135 (1938) 

Suit to cancel deed given in consideration of support. 

Buggs and his wife (ages 81) conveyed 72 acres to 
Moore and wife in 1933. In 1934 Mrs. Buggs died 
and Buggs moved with appellants on land that 
had been conveyed. In June, 1935, Buggs left 
and went to another town to live with some of his 
tenants; thereafter this suit was filed on the 
ground that appellants had mistreated and failed 
to provide for him. The sole reason for leaving 
being that Mrs. Moore threatened him. The court 
held: 

That the power to set aside deeds solemnly en¬ 
tered into is an extraordinary one and will not be 
lightly exercised. Nor will recission be allowed 
for a mere slight or casual breach with no damage 
to plaintiff. 

The law does not require perfection on the part 
of the grantee in a transaction of this nature, but 
requires only a reasonably strict and substantial 
compliance with the contract. 

The grantor was required to show by substantial 
evidence that grantees failed in some substantial 
respect to comply with contract and when grantor, 
without sufficient reason puts it out of grantees 
power to render the services contemplated, the 
grantees can’t be held responsible for their fail¬ 
ure. 
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McElroy v. Masterson, 156 Fed. 36: 

In this case an unmarried man 77 years old, and in 
feeble health, deeded his farm to his nephew on the ex¬ 
pressed consideration of $1.00 and other considera¬ 
tions, the deed reserving to the grantor a life estate. 
It was also orally agreed that the grantee should fur¬ 
nish support to the grantor at the grantee's own home, 
which he did so long as the grantor remained with him, 
and also paid the interest on a mortgage on the farm. 
Subsequently the grantor returned to the farm and 
commenced suit for cancellation of the deed. He was 
shown to have been mentally competent, and there 
was no evidence to establish coercion or undue influ¬ 
ence. The learned trial judge in his opinion found 
that there w*as no undue influence exerted or fraudulent 
representations made, within the recognized rules of 
law * * * and placed his action in decreeing the annul¬ 
ment of the deed principally upon the ground that the 
making of the deed, although the grantor reserved to 
himself a life estate in the property, was improvident, 
because it failed to incorporate into it a positive obli¬ 
gation on the part of the grantee to care and provide 
for the grantor during his life; and for that reason he 
concluded that the transaction w 7 as unconscionable and 
ought not to be sustained. The consideration ex¬ 
pressed in the deed is as follows: 

“For and in consideration of the sum of other con¬ 
siderations and one dollar.’’ 

Without deciding whether or not the express un¬ 
derstanding between the parties that in consider¬ 
ation of the making of the deed the grantee w T as to 
share his home with the grantor and take care of 
him during his life was enforceable, as the proof 
of such consideration wrould in no wise contradict 
or be inconsistent with the written instrument, the 
evidence shows that in every jjarticular the gran- 
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tee kept his promise, and there is every reason to 
believe that he would have done so to the end had 
the uncle been content to remain at his home. The 
obligation rested upon the owner of the estate in 
remainder to take care of the mortgage on the 
land and the taxes thereon, to prevent the destruc¬ 
tion of his estate. The interest thereon was be¬ 
ing paid by the appellant. So that as the mat¬ 
ter stood the appellee had the use and profits of 
the land during his life, and a home provided for 
him without charge. And to meet the criticism of 
the absence in the deed of an express obligation 
to so care for him, at the hearing before the cir¬ 
cuit court, the appellant offered to enter into ob¬ 
ligation, to be expressed in the decree of the court, 
to pay to the appellee in money $300 per annum, 
or $25.00 per month, during his natural life. This 
the trial judge thought ought to be satisfactory 
to the appellee, and suggested to his counsel its 
acceptance. This provision could have been made 
effective by a consent decree of the parties. But 
it was declined by the appellee’s counsel, and the 
judge felt that he could not so decree against the 
assent of the complainant. 

The bill of complaint should be dismissed, unless 
it can be maintained that there is a comprehensive 
discretion reposed by modern equity jurispru¬ 
dence in the chancellor to make or unmake con¬ 
tracts of parties sui juris, constrained only by no 
other limitations than those which meet the ap¬ 
proval of his conscience. Courts of equity are 
now as much required as courts of law to enforce 
contracts free from vitiating elements of fraud, 
and to refrain from making contracts for the par¬ 
ties on which their minds never met. 

Williams v. Langwill, 89 N. E. 642 (Ill.); 241 
Ill. 441 

►Suit to set aside deed, grantor, the legatee under his 
will, was substituted after his death. Bill dismissed, 
appeal. 
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John Evans, age 80, made a deed of certain farm 
property to Langwill, his grandson, and reserved 
a life estate. Langwill was to remain on the farm 
and care for grantor during his lifetime. The 
deed was made January 9, 1904, and on March 1, 
1904, Evans leased the farm which had been con¬ 
veyed. It was agreed between the grantor and 
grantee that since there was nothing for the gran¬ 
tee to do on the farm he should return to South 
Dakota. On March 24, 1904, the tenant left the 
farm and Evans (grantor) did not ask Fangwill 
(grantee) to return to the farm, but filed this suit 
on July 2,1904, averring that grantee had failed to 
stay with him, and care for him, also that a confi¬ 
dential relationship existed between the parties 
and that the intent of the grantee was fraudulent. 
The court held: 

That this transaction was valid. To render it so 
it is only necessary to show that the other party 
had competent and disinterested advice, or that 
he performed the act voluntarily, deliberately and 
advisedly, knowing its nature and effect, and that 
his consent was obtained by reason of the power 
and influence which the relation might be supposed 
to give rise. 

It may be that John W. Evans was injudicious in 
making the deed and contract he did * * *. A 
court of equity will not interfere to relieve a party 
of an injudicious bargain and if a party making 
a deed be of an advanced age and illiterate, if the 
deed be read to him and its effect made known, 
public policy, the stability of titles, the peace of 
society, all demand the transaction shall not be 
disturbed. 

Where a grantor is the moving party in the trans¬ 
action which he enters into deliberatelv and with- 
out fraud or undue influence by the grantee and 
by his own act prevents the grantee from keeping 
his agreement the rule does not apply and the deed 
will not be set aside. Affirmed. 

Also supporting this view is the case of Wood v. Leeka^ 

104 N. E. 1048 (Ill.) in which the court said: 
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The testimony conclusively shows that appellants 
at all times were willing to carry out their part 
of the contract and attempted to do so. The sit¬ 
uation disclosed is an unfortunate and deplorable 
one. Appellee, when it became too late, evidently 
repented the bargain she had made and determined 
to assume such an attitude towards appellants that 
it would be impossible for them to continue to live 
in the same house with her. She cannot be per¬ 
mitted in this wav to avoid the contract she en- 

•> 

tered into. 

The mere fact that appellants did not provide for 
appellee after her removal to Friendsville and did 
not pay the bills she contracted while she resided 
with them on the farm after February 27th does 
not entitle her to this relief. The failure of a 
grantee to perform his agreement to support the 
grantor during his lifetime as a consideration for 
the deed will entitle the grantor to a cancellation 
of the deed in equity upon the theory that the 
grantee’s conduct raises a presumption of fraud¬ 
ulent intention at the inception of the contract 
(Stebbins v. Petty, 209 Ill. 291, 70 N. E. 673, 101 
Am. St. Rep. 243; Russell v. Robbins, 247 Ill. 510, 
93 N. E. 324,139 Am. St. Rep. 342); but where the 
grantor is the moving party in the transaction, 
which he enters into deliberately and without 
fraud or undue influence by the grantee, and by 
his own act prevents the grantee from keeping his 
agreement, this rule does not apply, and the deed 
will not be set aside (Williams v. Langwill, 241 
Ill. 441, 89 N. E. 642, 25 L, R, A. (N. S.) 932). By 
the terms of the contract here involved the deed 
was made upon the consideration that the appellee 
should live with and be supported by the appel¬ 
lants, and the latter are not bound to furnish sup¬ 
port at any other place, and if appellee chooses, 
without cause, to remain away from appellants’ 
home and live elsewhere they are not bound to pay 
for the support and service furnished by herself 
or other persons which she could have received at 
the home of the appellants. Russell v. Robbins, 
supra. 
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The evidence fairly tends to show that appellee 
was the moving party in the negotiations which 
resulted in the execution of the deed and contract. 
These negotiations were conducted in the office of 
her attorney and the proof shows that she dictated 
the terms of the contract and fixed the amount 
which should be paid to her annually. The testi¬ 
mony of disinterested parties is to the effect that 
appellants treated appellee kindly and did every¬ 
thing within their power to induce her to remain 
with them and permit them to support and care 
for her, while, on the other hand, appellee was 
vehement in the declaration of her intention not 
to permit appellants to remain upon the farm and 
to compel them to return the farm to her. Appel¬ 
lee has not shown herself to be entitled to the re¬ 
lief sought. 

The decree of the circuit court is reversed, and 
the cause is remanded, with directions to dismiss 
the bill for want of equity. Reversed and remand¬ 
ed, with directions. 

Wolcott v. Wolcott, 95 N. W. 741; 133 Mich. 
643 

Appeal from decree cancelling deed, reversed. 

Suit to set aside deed from father to son on condi¬ 
tion that son would support father during lifetime. 
A quarrel ensued between parties within a few 
days after conveyance; the deed was dated July 
24, 1901, the quarrel occurred August 1, 1901. The 
grantor and his wife moved from grantee ? s home 
about ten days after the quarrel and instituted this 
suit. The court held: 

The single quarrel between the parties should not 
work a forfeiture. The quarrel was provoked by 
the grantor. 

Noecker v. Noecker, Iowa (1921) 183 N. W. 
441 

Suit by grantor to cancel and set aside a deed to 
daughter-in-law. The consideration was gran- 



tee’s agreement to support and maintain the gran¬ 
tor during lifetime. Grantor contends deed was 
not read to her. Decision for grantee. Appeal. 

The Court held that the evidence showed the deed 
was read to grantor and that she knew its con¬ 
tents. No fiduciary relationship between the par¬ 
ties being shown, no mental unsoundness having 
been established, we see no reason to disturb the 
findings of the trial court. 

The basis upon which a court of equity must base 
its findings in cancelling and setting aside instru¬ 
ments in writing are not found in this reeord. 

Flynn v. Moore, Iowa (1917) 

Bill to set aside a deed, filed by daughters (appel- 
dants) of grantor. Bill dismissed. Appeal. 

On October 11, 1912, Maker deeded 80 acres to 
Moore, the recited consideration being $250.00. On 
October 28, 1912, grantor and grantee (appellee) 
entered into a written agreement in further con¬ 
sideration for the conveyance, was the appellee’s 
promise to support and provide for the grantor 
during his lifetime. The contract was dated back 
to the date of the deed. 

The appellants contend (1) that the deceased was 
of unsound mind when the deed and contract were 
executed. (2) Inadequate consideration. (3) Fail¬ 
ure of consideration. The court held as follows: 
That although the grantor was an old man and had 
many peculiarities there is no evidence of un¬ 
sound mind. The fact that land was worth be¬ 
tween $5,000 and $6,000 and cash consideration 
was only $250, this is no evidence of inadequate 
or failure of consideration, because appellee was 
bound to support grantor during his lifetime and 
did carry out his agreement. 

Sykes v. Hurd, 242 S. W. 853 (Ky. 1922) 

An agreement to support and care for one for the 
rest of his life is a valid consideration for the con¬ 
veyance of land. If the promised consideration is 
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performed, the contract is enforceable and it is the 
duty of the courts to uphold it. 

Porter v. Adams, 119 Atlantic 359, Conn. 

(1923) 

Suit by trustee in bankruptcy of Mary Wheeler to 
declare a deed void and for cancellation. 

It was alleged that the consideration for the deed 
was $1.00 and that it was given to defraud credi¬ 
tors. The court held— 

That there is no evidence that grantor intended to 
defraud creditors, while the deed recited a consid¬ 
eration of $1.00 a supplemental agreement recited 
a promise on the part of the grantee to support 
the grantor during grantor's lifetime. This con¬ 
stituted a valuable consideration and even if it had 
been proved that the property was conveyed while 
the grantor was heavily indebted, unless grantee 
knew of the indebtedness and of an intended fraud, 
the conveyance was good. 

Combo v. Bowen, 75 S. W. (2) 513 
Grantor, about 80 years of age, made conveyance to 
his son for support during life, possession of premises 
reserved in grantor during his life. 

Conveyance attacked by other children of grantor 
upon his death on ground of undue influence and 
mental incapacity. The court held— 

That there is no showing of mental incapacity, 
where his age is considered, evidence is in support 
of capacity. Xo undue influence present as the 
grantee had been kind and considerate and re¬ 
mained near his father prior to conveyance. 

Although grantor lived only a year and a half after 
deed, and the property conveyed was worth only 
$2,000 this might have been small remuneration 
for the services which might have been required 
of grantee. In a number of cases we have upheld 
deeds made by aged persons in consideration of a 
home and future support. 


17 


It is further contended by appellants that the Court 
having erroneously vacated the deed it also erroneous¬ 
ly found that the appellants sustained liquidated dam¬ 
ages in the sum of $200.00 and were entitled to recover 
from appellee the sum of $500.00, and ordered that the 
said money judgment of $500.00 be payable in monthly 
installments of $20.00 each with interest beginning one 
month from the date of the judgment (R. 12). 

Appellants contend that the Court acted arbitrarily 
and contrary to the facts disclosed by the record and 
the law laid down by the cases cited above. 

For the reasons stated above it is respectfully sub¬ 
mitted that the judgment of the Lower Court be re¬ 
versed. 


BELFORD V. LAWSON, JR., 
2001 — 11th Street, N. W., 

HORACE O. POLLARD, 

615 F Street, N. W., 
Attorneys for Appellants. 
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IN THE 
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District of Columbia 


April Term, 1939. 


No. 7417. 


IVAN TUCKER and BESSIE J. TUCKER, 

Appellants, 

v. 

PHOEBE WARFIELD, 

Appellee. 


BRIEF FOR APPELLEE. 


Statement of the Case. 

This is an appeal from a final decree of the District 
Court of the United States for the District of Colum¬ 
bia, sitting as an Equity Court, by the appellants, Ivan 
Tucker and Bessie J. Tucker (defendants below and 
hereinafter referred to as defendants), in favor of 
Phoebe Warfield, appellee (plaintiff below and here¬ 
inafter referred to as plaintiff), whereby the deed 
dated May 6th, 1936, from the plaintiff, Phoebe War- 
field, as grantor to the defendants, Ivan Tucker and 
Bessie J. Tucker, as grantees, conveying premises 
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1502 S Street, N. W., in the District of Columbia, was 
ideclared null and void and of no effect; and whereby 
it was further adjudged that the defendants -were 
I awarded a money judgment against the plaintiff for 
five hundred dollars ($500.00) as liquidated damages 
with interest at the rate of six per centum per annum 
from the date thereof until paid, and that said money 
judgment with said interest should be a lien upon the 
real estate of the plaintiff hereinbefore mentioned and 
described subject to a deed of trust of three thousand 
seven hundred dollars on said property and in the 
event of default of the payment of said money judg¬ 
ment, or any installment thereof with interest, the 
defendants would have execution therefor by writ of 
fieri facias against the premises described subject to 
the deed of trust above mentioned (R. 11 and 12). 

Statement of Facts. 

, Phoebe Warfield, the appellee, the plaintiff below, 
filed a bill in equity praying for a cancellation and a 
setting aside of the conveyance of her home. The 
plaintiff, a colored woman, seventy-five years of age, 
and blind, was on May 6, 1936 the owner in fee simple 
of her home known as 1502 S Street, northwest. In 
her home she rented rooms to several roomers. On 
said date she signed a deed transferring her property 
to the appellants, the defendants below, in considera¬ 
tion of the valuable aid being given by the defendants 
and in consideration of their promise and agreement 
to provide and furnish the plaintiff with the necessities 
of life including living quarters during the natural 
life of the plaintiff and to provide the plaintiff with 
a decent and Christian burial after the demise of the 
plaintiff (Findings of Fact—R. 10 and 11). The 
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plaintiff adduced evidence to prove that the reason¬ 
able value of the property conveyed was $9,000.00 (K. 
18). That shortly after the signing of the deed, plain¬ 
tiff and defendants had some misunderstanding with 
reference to the amount of cash money plaintiff would 
receive and further with respect to plaintiff’s freedom 
or action in the home (R. 19). 

That on May 28, 1936, after these differences had 
arisen between plaintiff and the defendants a sup¬ 
plementary agreement was entered into confirming 
the deed of May 6, 1936, and making certain additional 
provisions and modifications thereof. By this supple¬ 
mentary agreement the plaintiff was to have the 
privilege of doing her own cooking, washing, ironing, 
and of attending to her other personal affairs or needs, 
and further the defendants promised in this agree¬ 
ment to give the plaintiff six dollars and fifty cents 
($6.50) monthly which the plaintiff agreed and prom¬ 
ised to use in the payment of the premium on her 
life insurance amounting to three dollars and twen¬ 
ty-seven cents per month and to use the balance for 
the purpose of taking care of her church dues, pur¬ 
chase of toilet articles and other personal necessities 
and it was agreed that defendant Bessie Tucker, 
should have full control of the house, and to exer¬ 
cise full and absolute control over it free from molesta¬ 
tion through or by orders of the plaintiff (R. 6 and 7). 

That almost immediately after the execution and 
delivery of said deed to the grantee defendants, the 
grantee defendants declined to comply with the terms 
of the deed and/or the supplemental agreement, and 
failed and declined to furnish the plaintiff with the 
necessities of life; and that the defendant Bessie J. 
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Tucker said that they would have nothing further 
whatever to do with the plaintiff or her property (E. 

19) . 

The plaintiff testified that she had known the de¬ 
fendant Bessie Tucker but slightly prior to Septem¬ 
ber, 1935. That during the fall of 1935 the plaintiff 
became very ill and upset over losing her home and 
confided with Bessie Tucker that she wanted to get 
her property back; that defendant informed plaintiff 
that she would send to plaintiff her own lawyer, Attor¬ 
ney George A. Parker; thereafter Attorney George A. 
Parker was retained by the plaintiff to recover her 
property; that plaintiff’s home was recovered in May, 
1936, and thereafter on May 6, 1936, plaintiff signed a 
deed to her home transferring it to the defend¬ 
ants. That the defendants failed to carry out the 
terms of the deed or to give her any money whatso¬ 
ever after the signing and delivery of the deed (E. 

20) . That although defendants advanced to her cer¬ 
tain sums of money from November, 1935, to May 6, 
1936, that she does not owe to defendants more than 
one hundred and six dollars ($106.00) on account of 
money advanced to her by the defendants. That on 
May 28, 1936, plaintiff entered into a contract with 
defendants because she believed the defendants would 
not permit plaintiff to have freedom in plaintiff’s 
home and to do things about the house which she 
wanted to do for herself, and because, too, she wanted 
to be certain of getting a certain amount of money 
each month for her personal use. The plaintiff fur¬ 
ther testified that on May 29, 1936, about eight o’clock 
in the morning, the defendant Bessie Tucker came 
to plaintiff’s home, unlocked the front door and walk¬ 
ed into plaintiff’s bedroom. That in the conversation 
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which ensued the defendant Bessie Tucker informed 
her that she (the defendant) firmly concluded that 
she (the defendant) would not go through with the 
proposition; that neither of them w^ould be satisfied 
and that the plaintiff should call Attorney George A. 
Parker, the lawyer who drew the deed and its provi¬ 
sions and tell him (R. 20). That the plaintiff said 
that she, the defendant, should call Attorney George 
A. Parker, because she, the defendant, was the one who 
did not want to go through with their arrangement. 
That the defendant did then and there call Attorney 
George A. Parker over plaintiff’s phone and in her 
presence and informed him of defendant’s decision 
(R. 21). That this act on the part of the defendant 
made the plaintiff very ill and later it became neces¬ 
sary to call in a doctor. That later that day, plaintiff 
called Attorney George A. Parker and asked that 
he come down to see her; that Attorney George A. 
Parker came later; that he told her to stop crying, and 
that plaintiff should lock the door to her home and 
keep the defendants out (R. 21). 

Plaintiff further testified that on the night of 
May 29, 1936, defendants came to her home and at¬ 
tempted to lay down the law to her, telling her that 
she was not blind (R. 21); that she had been fooling 
people and had been getting away with it but that 
she would not get away with it again. Plaintiff tes¬ 
tified that thereafter in accordance with the advice of 
Attorney George A. Parker she locked the door to her 
home. 

The Court found that on to-wit June 15th, 1936, the 
defendants undertook to move from the residence 
which they owned and occupied and had agreed to rent 
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to a prospective tenant, and to take up their residence 
with the plaintiff in residence 1502 S Street, north¬ 
west, but that the plaintiff refused them admission and 
from that time none of the parties to this suit have 
done anything: further in the performance of the pro¬ 
visions of the deed and supplementary agreement 
(Findings of Fact—R. 10 and 11). That the defend¬ 
ants prior to the execution of said deed and subse¬ 
quent thereto up to June 15, 1936, advanced three 
hundred dollars ($300.00) cash for the use and bene¬ 
fit of the plaintiff and they also sustained unliquidated 
damages ascertained and fixed at two hundred dol¬ 
lars ($200.00), relying upon the deed and agreement 
between the parties (R. 11). 

Attorney George A. Parker testified that he was 
a member of the District of Columbia bar; that the 
plaintiff explained to him that she wanted to convey 
her property to the defendants and that they were 
going to take care of her. That he prepared the deed 
and on May 6, 1936 he had the plaintiff acknowledge 
it (R. 21). That some days thereafter (after May 11, 
1936) he received a phone call, perhaps from both the 
plaintiff and the defendant Bessie Tucker, to the ef¬ 
fect that a misunderstanding had arisen between them 
as to the rights and privileges of plaintiff in the home 
and the cash allowance that plaintiff should receive 
each month; that he went to the home of the plaintiff 
and that she complained that the defendant Bessie 
Tucker did not want her to do little chores in the 
kitchen and about the house which she wanted to do 
for herself; that she wanted to have a written agree¬ 
ment prepared so that she would be permitted to do 
what she wanted to do about the house and so that she 
would be sure of getting a little money each month for 
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herself; that he prepared the memorandum which he 
identified together with the deed; thereafter on or 
about May 29, 1936, the next day after the signing of 
the agreement one or both the plaintiff and defend¬ 
ant called him and that something was said about 
one or the other not wanting to continue with the 
agreement (R. 22). That later during the same day, 
the plaintiff phoned him and asked him to come down, 
which he did. 

The defendant Bessie Tucker testified that she was 
the wife of Ivan Tucker, the other defendant, and they 
lived and owned a home at 1511 Church Street, north¬ 
west ; that she had known the appellee for about eight 
years; that she had been plaintiff’s hairdresser for 
about three years prior to November, 1934; that in 
November, 1934, the plaintiff called her to her home 
and asked her if she would look after her in case of 
illness; that the very next night one of plaintiff’s 
roomers called the defendant and said that the plain¬ 
tiff had asked him to call her because she needed money 
and was very ill; that defendant gave plaintiff a small 
amount of money and nursed her night and day 
through her illness, which lasted about two weeks; that 
when she got better she asked the defendant if she 
would be willing to take care of her for the rest of 
her life if she willed her her property; that she said, 
no, she would prefer the protection of a deed; that 
in April or May, 1935, the plaintiff asked her for 
money to pay certain bills; that the defendant gave 
her money every month from April or May, 1935, to 
November 15, 1935, in varying amounts, which money 
was returned as rent was collected; that on November 
15, 1935, plaintiff asked defendant to supply whatever 
money she needed for bills until plaintiff could deed 
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property to her which defendant did; that altogether 
^he spent five hundred and ninety-four dollars and 
seventy-nine cents for plaintiff’s benefit, but collected 
from plaintiff’s roomers the sum of three hundred and 
eighty-seven dollars; that on May 6, 1936 the deed 
was drawn and she continued to provide the plaintiff 
with the necessities of life until the plaintiff began to 
act indifferent and said she did not want her to care 
for her any more; that on May 28, 1936 the plaintiff 
called her lawyer (Attorney George A. Parker), and 
in defendant's presence asked him if she could sell the 
property and pay defendant the money back which 
she had advanced in case of disagreement; that her 
lawyer (Attorney George A. Parker) explained that 
she could not do so (R. 24) that she, the defendant, 
then asked the plaintiff if she was satisfied with the 
arrangement and if not, that she would gladlv with- 
draw and would be willing to reconvey the property 
to her for just what money she has spent because she 
wanted to get the matter settled and clearly under¬ 
stood before she moved in on June 1st; that her law¬ 
yer (Attorney George A. Parker) advised her to ac¬ 
cept the proposition and allow defendant to reconvey 
the property to her; that plaintiff refused to allow 
this to be done and said that she was satisfied; that 
she insisted that the written agreement (of May 28, 
1936) be drawn so that there would be no misunder¬ 
standing in the future; that when, on June 1, 1936, 
she carried her furniture to the house plaintiff had 
deeded to her, plaintiff would not let her in. 

The defendant Ivan Tucker testified that plaintiff 
said she was tired of trying to carry on alone and that 
the defendant Bessie Tucker had been so good to her 
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and was such a good business woman that she wanted 
her to care for her and her property. 

The Conclusions of Law of the Equity Trial Court 
below held that the deed dated May 6, 1936, and the 
agreement dated May 28, 1936, are vague and indef¬ 
inite; are inequitable and are incapable of perform¬ 
ance or enforcement and therefore should be declared 
null and void and of no effect. That the defendants 
are entitled to recover from the plaintiff the sum of 
five hundred dollars with interest of six per centum 
and that the same should be declared and made a lien 
upon the real estate described in said deed subject to 
the first deed of trust on said premises (K. 11). 


The above facts are considered the necessary facts 
pertinent to the issues involved relating to matters of 
law to be decided by this Court. The record will show 
that other facts are also in testimony. 

ARGUMENT. 

The question here presented is whether the Trial 
Judge sitting as an Equity Court was justified upon 
the facts found in declaring null and void and of no ef¬ 
fect the plaintiff's deed to the defendants, and in 
awarding liquidated damages to the defendants. 

The reasonable value of the property conveyed by 
the plaintiff to the defendants was nine thousand dol¬ 
lars ($9,000.00), subject to a deed of trust of three 
thousand seven hundred dollars ($3,700.00). The 
plaintiff was seventy-five years of age, she was blind 
(R. 21), and she lived by herself in this home in which 
she rented out rooms. The defendants were virtually 
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strangers to her, she had known the defendant, Bessie 
J. Tucker, but slightly prior to September, 1935, ("R. 
19), about to-wit eight months before she deeded away 
to the said Bessie Tucker and husband the home which 
constituted all the property the plaintiff possessed. 
The consideration was the promise by the defendants 
to provide for the plaintiff and to furnish her the 
mpans of living and a home during the remainder of 
her days. But within three weeks after the defendants 
received this deed, the differences which had already 
arisen between the plaintiff and the defendants had 
grown to the point where it was necessary to summons 
the lawyer who drew up the deed to draw up another 
paper in order to make peace between the parties. The 
next day, however, whim defendant Bessie Tucker 
came to this home of the plaintiff there was disagree¬ 
ment and dispute again, and again the same lawyer 
eventually was summoned, and he (Attorney George A. 
Parker) advised the plaintiff to lock her door against 
the defendants (R. 20 and 21). In the evening of this 
same day the defendants attempted to lay down the 
law to the plaintiff telling her she was not blind (R. 
21). The plaintiff thereupon locked her doors against 
the defendants, and thereafter none of the parties have 
done anything under the provisions of the deed and 
the supplemental agreement. 

I. Discord having arisen between the parties be¬ 
fore anything material was done under the provisions 
of the deed by which plaintiff parted with her home, 
the Equity Court without injustice restored plaintiff’s 
home to her. 

Considering the positions of the parties and the cir¬ 
cumstances of this case, the Equity Court was justified 
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in placing the parties just where they were before the 
papers were drawn and executed, as discord arose be¬ 
fore anything material was done under the papers. In 
a case similar in principle to the case at bar, Chambers 
v. Roper , 119 W. Va. 338, 342, 343; 193 S. E. 570, 572; 
an aged grantor conveyed property in consideration 
of an agreement for his maintenance and support, and 
discord arose between the parties, and the court held 
that the grantor was entitled to the benefit of all rea¬ 
sonable doubt, and the property should be restored to 
him if it could be done without injustice to the grantee. 
The complaint alleged breach of the contract and fail¬ 
ure of consideration, in that the defendants had made 
life so miserable that the plaintiff was compelled to 
leave the premises. The plaintiff was about seventy- 
two years of age, and he was crippled in one arm and 
foot. The evidence showed an apparently ever-grow¬ 
ing strained relation between the grantees and the 
plaintiff, beginning shortly after the deed to the de¬ 
fendant, and finally culminating in the plaintiff’s ar¬ 
rest on a warrant sworn out by the defendant, result¬ 
ing in the plaintiff leaving the Roper home never to re¬ 
turn. The Court said: 

“In the instant case, the deed in question re¬ 
quires that the plaintiff must live at the Roper 
home. This is a condition which, under the cir¬ 
cumstances of this case, would be impossible. 

“What then should be done with this case? It 
should be solved in the light of the situation which 
existed between the parties litigant and of the 
sound discretion which resides in a court of equit\ 
in a case such as this. Generally, a contract be¬ 
tween a grantor in a deed and a grantee providing 
for the maintenance and support of the grantor 
should be construed most favorably in favor of 
the grantor. Blose v. Blose, 118 Va. 16; 86 S. E. 
911. And where a grantor has Darted with his 
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property in consideration of an agreement for 
maintenance and support, and discord arises be¬ 
tween the parties, a court should give to the gran¬ 
tor the benefit of all reasonable doubt and restore 
the property to him if it can be done without injus¬ 
tice. Black, Rescission and Cancellation (2d EdA 
Vol. 1, $168.” 

• * m # # 

“the situation between the parties prompts us to 
make every reasonable effort to do equity between 
them. Plaintiff had used his life’s savings in 
order to purchase the farm for the defendants. 
He did this in the hope of obtaining a home, and 
a home necessarily meant a quiet and peaceful 
one, * * * The evidence clearly shows that these 
two parties could not get along; that as a matter 
of fact it would have been impossible for the plain¬ 
tiff to continue to reside with the Ropers. That 
being so, unless he can obtain relief in a court of 
equity, he is in a situation of losing his life’s 
savings and being thrown out in the world while 
the Ropers, without the necessity of rendering 
any further service under their contract, would 
retain a farm which cost £7,000.00. This court in 
construing these contracts lias gone beyond their 
strict letter. In Asbury v. Burford, 115 W. Va. 
756; 177 S. E. 780, 781, it was held that where the 
parties could not live together and the contract 
did not specify that the grantor should live at the 
grantee’s home, the grantee was required to fur¬ 
nish maintenance at a place outside of the home. 
This attitude of this court shows that contracts 
such as this should be construed on the basis of 
a sound discretion to be exercised by the chan¬ 
cellor.” 

• * # # # 

“We are not unmindful that equity must be 
done between these parties. The Ropers have oc¬ 
cupied the farm in question since April 2, 1935. 
The plaintiff was supported at their home until he 
departed on March 30, 1936. We are of the opin¬ 
ion that the deed from the plaintiff to the Ropers 
should be set aside and annulled; that the plain- 
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tiff should compensate the Ropers for his main¬ 
tenance and support from December 31, 1934, the 
date he discontinued paying for his board, * * * 
and for improvements made on the premises; and 
on the other hand, the Ropers should account to 
the plaintiff for the reasonable value of the use 
and occupancy of the farm * * V’ 

II. Equity affords aged grantor relief in this class 
of contracts where grantee breaches same and retains 
benefits. 

The plaintiff testified that the defendant Bessie 
Tucker informed her that she (the defendant) firmly 
concluded that she would not go through with the 
proposition; that neither of them, the defendant said, 
would be satisfied (R. 20). The plaintiff testified that 
the defendant Bessie Tucker informed her on May 
29,1936, of this decision on her part (the defendant’s) 
not to go through with the arrangement. The com¬ 
munication of this decision upon the defendant’s part 
was transmitted to the plaintiff by the defendant on 
the morning after the signing of the supplemental 
agreement. Nothing by way of action under the plan 
had as yet been done. The provisions of the deed 
regarding support of the plaintiff by the defendants 
were never performed. (Findings of Fact, R. 11). The 
plan never at any time went beyond the stage of mere 
paper formulation. 

In a similar case, De Atley v. Streit, 81 Mont. 382, 
386, 387, 388, 389; 263 P. 967, 969, 970; an aged and 
infirm father transferred all his property to one of his 
children on the promise of the latter to support and 
maintain the grantor during the remainder of his life, 
and the court held that equity will cancel the deed upon 
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nonperformance of such promise, either on the ground 
of failure of consideration, breach of a condition sub¬ 
sequent, etc., and that the plaintiff is not required to 
allege fraud in his complaint or that nonperformance 
of the promise should work a forfeiture of the grant. 
The court said: 

“Examination of a large number of cases dis¬ 
closes that the courts in this country, with a few 
exceptions, regard contracts of the character set 
out in the complaint, entered into between par¬ 
ties who occupy fiduciary relations toward each 
other, such as husband and wife or parent and 
child, in which the grantee agrees to furnish 
maintenance and support to the grantor as the 
consideration for the conveyance of all or a 
major portion of his property, as being in a class 
, bv themselves. As was said in Payette v. Ferrier, 
20 Wash. 479, 5i> P. 029, quoting from Bogie v. 
Bogie, 41 Wis. 219: 

‘The conveyances of property by aged and in¬ 
firm people to their children in consideration of 
promised support and maintenance are somewhat 
peculiar in their character and incidents, and 
must sometimes be dealt with by the court on 
principles not applicable to ordinary convey¬ 
ances. * 

“* * * quite generally, upon a breach by the 
grantee of his agreement to support the grantor, 
the courts afford the latter a relief by way of 
rescission on various grounds, a common one be¬ 
ing stated as a failure of consideration.” (Citing 
authorities). ‘The foregoing cases sustain the 
position of the lower court in setting aside the 
i deeds in question on the ground of failure of con¬ 
sideration ; but the same result might have been 
reached on other grounds, for, as stated in 18 
C. J. p. 109, §49: 

‘Failure of a grantee to perform his promise, 
in consideration of a transfer of land, to support 
the grantor may be presented as a ground for re¬ 
lief in behalf of the grantor as evidencing fraud 
in the transaction, or as constituting a breach of 
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a condition subsequent, or as justifying relief upon 
tlie ground of failure of consideration. Courts 
of equity have a marked tendency, owing to the 
usual hardship of these cases, to afford the grantor 
relief, particularly where he is of advanced years 
and without other means, and frequently proceed 
upon apparently all of these grourwis, without 
definitely relying upon any one of them.’ 

“Speaking of circumstances analogous to those 
stated in the complaint * * * the Supreme Court of 
Minnesota, in Bruer v. Bruer, 109 Minn. 260; 123 
N. W. 813; 28 L. R. A. (N. S.) 608 * * # : 

‘Contracts and agreements of the kind are quite 
familiar to the courts. They are, as a rule, made 
by people well along in years with a child or other 
relative, and are intended to secure to old people 
proper and suitable support and maintenance dur¬ 
ing their declining years, at the same time reliev¬ 
ing them of care and responsibility incident to the 
management of their a (fairs. They part with their 
property in the expectation and belief that their 
future necessities and comforts are fully provided 
for, and in an abiding faith that natural affection 
and filial duty will prompt and secure a faithful 
discharge of the obligations assumed by the child 
to whom they convey. There is in such transac¬ 
tions an element of confidence reposed by the old 
people in their grantee, sacred in its nature, a 
breach of which, and retention of the benefits, no 
court should tolerate by a refinement upon tech¬ 
nical rules and principles of law. By the modern 
trend of authority these transactions arc placed 
in a class by themselves, and enforced without 
reference to the form or phraseology of the writ¬ 
ing by which they are expressed, or whether they 
are expressed, or whether by the strict letter of 
the law a forfeiture of the estate is expressly pro¬ 
vided for.’ 

* * * # * 

“In Martinez v. Martinez, 57 Colo. 292; 141 P. 
469, which was an action to set aside a deed given 
by an aged woman to her nephew in consideration 
of his agreement to provide for her during her 
life, after commenting on the fact that the evi- 
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deuce did not warrant a finding that the defendant 
procured the instrument through fraud, the court 
said that in such a case it was not necessary that 
fraud should be either alleged or proved. 

“The Supreme Court of Washington, in Gustin 
v. Crockett, 51 Wash. 67; 97 P. 1019, said: 

‘This is hut the common instance of people who 
arc old and infirm conveying their property to 
their children, or to others in whom they have 
trust and confidence, where the consideration for 
the conveyance is, in whole or in part, an agree¬ 
ment for future support and maintenance. In 
such cases courts of equity have never failed to 
rescind the contract and cancel the deed for a will¬ 
ful violation of the agreement to support and 
maintain, and they never inquire whether the 
transaction was fraudulent in its inception or not. 
The willful and wrongful violation of the agree¬ 
ment is in and of itself ample ground for the re¬ 
scission.’ ” 


In Caldwell v. Midlin, 101 Colo. 113, 115; 71 P (2d) 
415, 416; a father conveyed his property to his 
daughter in consideration of his daughter’s promise 
to support and care for him for life, and it was held 
that the father was entitled to a reconveyance of the 
property where the relationship between them became 
unpleasant and consideration for the conveyance fail¬ 
ed. The court said: 

“The father had reached an age of sixtv-one years. 
* * * The father had spent a lifetime accumulat¬ 
ing the little fortune, and was entitled to have it 
used for his comfort, peace, and security. The 
plan formulated hv the father and daughter failed 

of that purpose. 

• ♦ * • • 

* * # the majority rule of law seems to be that 
a specific promise to reconvev in cases of this kind 
is not required where the consideration fails, 
which did here. * * * Let the judgment be affirmed, 

I without prejudice, however, to the right of the 
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trial court to make an accounting between the 
parties # # V’ 

III. Equity relieves in this class of case where 
grantees breach the contract which constituted the 
consideration for the deed. 

The evidence in this cause shows that the defendants 
did not fulfill the provisions, terms, and obligations of 
the deed and the supplemental agreement. The plain¬ 
tiff testified that the defendants did not provide plain¬ 
tiff with a home, or provide plaintiff with funds in 
accordance with the terms of the contract (R. 20). 
And the Equity Judge found that from that time ( i. e. 
from June 15, 1936) when the plaintiff locked her 
door after being so advised by Attorney George A. 
Parker, the attorney who drew the deed and the agree¬ 
ment, none of the parties to this suit have done any¬ 
thing further in the performance of the provisions of 
the deed and the agreement (Findings of Fact—R. 11). 
A case in point is Ferguson v. Ferguson, 287 Mich. 
714, 715, 717, 718, 719; 284 X. W. 619, 620, 621; where 
an aged grantor conveyed a farm to the grantees in 
consideration of their taking care of the grantor dur¬ 
ing the remainder of his life and a dispute between 
the grantor and the grantees made it impossible to 
carry out the contract, it was held that a cancellation 
of the deed to the grantees was proper. Relief was 
sought and granted in this case on the ground that 
the defendants had breached the contract which con¬ 
stituted the consideration for the deed. The plain¬ 
tiff in the aforegoing case, Ferguson v. Ferguson, 
supra, was seventy-five years old. Immediately after 
delivery to the grantees of the deed to his farm the 
plaintiff became dissatisfied, complaining that now he 
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had nothing:. For somethin" like a year the parties got 
i along without trouble; then matters of a petty nature 
began to lead to unpleasantness. Each claimed the 
i other was primarily at fault. The plaintiff complained 
that the defendants did not get for him some simple 
remedy that he wanted to apply to his knees; that they 
would not provide him with five dollars with which to 
purchase a truss; that his bed and bedroom were re¬ 
painted contrary to his wishes. The plaintiff left and 
went to the County Farm. The defendants claimed 
that the plaintiff brought on their trouble by reason 
i of his bad disposition, and that he became dissatisfied 
with the home the defendants provided for him with¬ 
out any just cause and left of his own accord. The 
court said: 

“This case is typical of most cases of its class 
in that it arises out of a transaction that never 
should have been consummated.” 

» • # • • 

“It is undisputed that defendants have not 
contributed anything to plaintiff's maintenance 
since he went to the County Farm.” 

# # # ♦ # 

“It quite conclusively appears that the plan 
and contract these parties entered into cannot be 
carried out. While not recited in either the deed 
or life lease, clearly the undertaking was that 
defendants would provide plaintiff with a suitable 
home, give him proper care.* * *.” 

“They assert they have provided a suitable 
home and treated him kindly, and are willing to 
continue to fulfill their part of the undertaking. 
Such assertions do not check favorably with the 
easy manner in which defendants have acquiesced 
in permitting the father to remain a public charge. 
Instead it lends credence to plaintiff’s story as 
to defendants’ general unsympathetic, if not cruel, 
attitude towards him. Certain it is that the con¬ 
tract cannot be carried out; and we flunk defend- 
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ants have not made a bona fide effort to do so. 
Instead they have been too intolerant of the eccen¬ 
tricities of old age, a phase of the undertaking 
which they were bound to have anticipated. The 
circuit judge was right in decreeing cancellation 
of plaintiff’s deed to defendants.” 

“We have reviewed the record having to do 
with adjusting incidental property rights of the 
parties. Defendants have made some permanent 
improvement, * * # They have paid taxes * # * 
accounts of this character cannot be balanced to a 
nicety; and we are of the opinion that these in¬ 
cidental rights of the respective parties were care¬ 
fully considered and rightfully adjusted by the 
decree of the circuit judge.” 

IV. Equity relieves in this class of case where con¬ 
duct of grantee after accepting conveyance of prop¬ 
erty gives rise to presumption of abandonment of con¬ 
tract. 

The plaintiff adduced evidence to prove that short¬ 
ly after the signing of the deed, plaintiff and defend¬ 
ants had some misunderstanding with reference to the 
amount of cash money plaintiff would receive and 
further with respect to plaintiff’s freedom or action 
in the home (R. 19). Also the plaintiff testified that 
on Saturday night, May 29, 1936, the defendants came 
back to her home and attempted to lay down the law 
to her, the plaintiff, telling her that she was not blind; 
that she had been fooling people and had been getting 
away with it but that she, the plaintiff, would hot 
get away with it again (R. 21). Also the court’s at¬ 
tention is called to that portion of Attorney George A. 
Parker’s testimony, the lawyer who drew the deed 
and the supplemental agreement, in which he testified 
that she (Phoebe Warfield) complained that the de¬ 
fendant, Bessie J. Tucker, did not want her to do 
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little chores in the kitchen and about the house which 
she wanted to do for herself and that she wanted to 
have a written agreement prepared so that she, the 
plaintiff, would be permitted to do what she wanted to 
do about the house and so that she would be sure 
of getting a little money each month for herself. And 
Attorney George A. Parker further testified that on 
or about May 29, 1936, the next day after the signing 
of the agreement, one or both the plaintiff, Phoebe 
Warfield, and the defendant, Bessie J. Tucker, called 
him at his home and that something was said about 
one or the other not wanting to continue with the 
agreement (R. 22). In a similar case, Collins v. Me¬ 
lt chain, (Florida, June 6, 1939) 189 So. 655, it was 
held that the conduct of the grantee, after accepting 
conveyance of the property, in failing to provide sup¬ 
port for the grantor as agreed, gives rise to the pre¬ 
sumption of an abandonment of the contract and of 
a fraudulent intent in entering into it and taking con¬ 
veyance of the property; and relief is given upon 
such grounds rather than upon right to rescind for 
failure of grantee to carry out the terms of the con¬ 
tract. The evidence in the aforegoing case, Collins 
v. McKrlvain, was that after the grantor had con¬ 
veyed her property to her stepson in consideration of 
an agreement to support her for the remainder of her 
life, the stepson’s attitude toward her changed, and 
that because of his conduct toward her she was forced 
to leave and take residence elsewhere. 

The court held that this evidence justified a decree 
canceling the deed. The grantor was a widow, fiftv 
years of age, and she was gradually growing blind, 
and she had lived on the property conveyed for over 
forty years. Shortly after the defendant, Francis 
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Collins, acquired a deed to the property, he changed 
his attitude towards the plaintiff, and he would do and 
say things to make the plaintiff’s life unpleasant. The 
defendant denied the plaintiff the little necessities of 
life that she needed. IJis conduct became so out¬ 
rageous that the plaintiff was forced to leave her home 
and take up her residence elsewhere. That even 
though blind, the plaintiff could walk from room to 
room in her home unaided, and living there afforded 
her a great source of satisfaction in her declining 
years. The chancellor found the deed to be void, and 
decreed that upon the plaintiff paying for the defend¬ 
ant seventy-five dollars for improvements made on 
the premises, the deed should be cancelled. The court 
said: 

“The only substantial question, # * * is wheth¬ 
er equity could, under these circumstances, decree 
cancellation of this deed.” 

* # # # # 

“* * * Q onc j uc t of the grantee, after accepting 
conveyance of property, in failing to provide sup¬ 
port and maintenance for the grantor, gives rise 
to the presumption of an abandonment of the 
contract (to provide support and maintenance 
for the grantor) and of a fraudulent intent in en¬ 
tering into it and taking conveyance of the prop¬ 
erty; and relief is given upon this ground rather 
than upon the right to rescind for failure of 
grantee to carry out the terms of the contract.” 
(Citing Authorities.) 

# # # * # 

“Relief in equity in this class of cases is not a 
matter of strict right, but is granted or refused 
according to whether from all the circumstances, 
it is just and reasonable in the particular case, 
because it is made to appear that fraud has been 
practiced on the grantor.” (Citing Authorities.) 
“• * * The evidence, though conflicting, was suf¬ 
ficient to support the material allegations of the 
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bill of complaint, and was sufficient for the Chan¬ 
cellor to order cancellation of the warranty deed, 
under the circumstances outlined in his final de¬ 
cree- 9 ’ 

V. Cancellation of the conveyance is granted in 
this class of case upon equitable terms where there is 
a substantial breach. 

, The court’s attention is invited to the terms of the 
Equity decree, under which the defendants arc made 
whole by the award of a money judgment against the 
plaintiff for five hundred dollars ($500.00) as liqui¬ 
dated damages (T\. 12). And further, said money 
judgment is made a lien upon the real estate of the 
plaintiff (K. 12). In the case of Gabbard v. Watkins, 
280 Ky. 257, ....; 133 S. W. (2d) 54, 56, 57, 58; it was 
held that if the grantee in conveyance of property in 
consideration of agreement to furnish support repu¬ 
diates or substantially fails to perform his agreement, 
a cancellation of the conveyance and a rescission may 
properly be decreed, and in case of substantial breach, 
cancellation and rescission may be granted on equita¬ 
ble terms, notwithstanding part of the consideration 
for the deed was cash paid, and the remedy of adjudg¬ 
ing equitable liens invoked where appropriate for 
effecting a rightful restitution and complete justice. 
In the aforegoing case one Elizabeth Watkins, a 
childish and enfeebled old woman, past seventy years 
of age, brought the action to recover the amount she 
had jointly invested with the defendants in a home, 
under an alleged contract whereby defendants agreed 
to support the plaintiff. The agreement had been en¬ 
tered into with her daughter and her son-in-law where¬ 
by in consideration of her furnishing them the sum 
of eight hundred dollars to assist them in purchasing 
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a small farm offered at a price of about one thousand 
dollars, they agreed and promised to give the mother, 
the said Elizabeth Watkins, a home with them on the 
farm and to support and maintain her and to furnish 
her with all things necessary and convenient in sick¬ 
ness and in health during the remainder of her life. 
They all lived together for a period of six months 
when Elizabeth Watkins left the home because she al¬ 
leged they became hostile to her and treated her in 
such a way and manner as made it impossible for her 
to live longer with them. She claimed that the defend¬ 
ants had thus broken their agreement with her to 
provide her a home and support. Later she was per¬ 
suaded to return, but after staying upon this return 
visit for something over a vear, she claimed that they 
again began to so abuse and mistreat her and compelled 
her to again leave their home. Witnesses testified that 
Mrs. Watkins was not quarrelsome. The court said: 

“However it may be as to this, # * *, the de¬ 
fendants well knew the temperament of the moth¬ 
er and her then aged and childish condition and 
that, when she had furnished them the eight hun¬ 
dred dollars to buy this home, with the under¬ 
standing that thev were all to live therein to- 
gether, she had turned over practically all of her 
estate and would have to be furnished with a home 
and support. Having accepted practically all of her 
means, with full knowledge of the existing condi¬ 
tions, they certainly owed to her a more generous 
consideration of her frailties and childish tan¬ 
trums * * 

In the aforegoing case, Gabbard v. "Watkins, supra, 
it was adjudged that plaintiff's furnishing the eight 
hundred dollars, for the purpose of their jointly pro¬ 
curing a home, entitled her to be adjudged a lien upon 
the property so purchased, and that the consideration 
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if or which the money was advanced having failed, the 
defendants should repay her the eight hundred dollars 
|they had accepted, subject to a credit of one hundred 
and fifty dollars, allowed as the reasonable value of 
the services rendered her, and directed a sale of the 
place and the application of a sufficiency of the sale 
proceeds to satisfy her judgment debt. The court 
said: 

! “In the case of Luster v. Whitlock, 203 Ky. 405; 
2G2 S. W. 572 (very analogous in its facts with 
those here presented), land was conveyed in con- 
i sideration of support, which the grantee later 
could not furnish as agreed, * * * held that the 
contract should be canceled upon equitable terms. 

# * # J 7 

* # # # # 

I “ # * # The principle and doctrine which obtains 
in the great majority of the states is that con¬ 
veyances of property in consideration of agree¬ 
ments to furnish support are in a class peculiar 
to themselves, and that ordinarily, if the grantee 
in such a conveyance repudiates, or substantially 
fails to perform his agreement, a cancellation of 
the conveyance, and a rescission, may properly 
be decreed; also, that in cases of substantial 
breach, cancellation and rescission may be grant¬ 
ed on equitable terms, notwithstanding part of 
the consideration for the deed was cash paid, and 
the remedy of adjudging equitable liens invoked 
where appropriate for effecting a rightful restitu¬ 
tion and complete justice.” (Citing Authorities.) 

VI. Since the evidence amply and sufficiently sus¬ 
tains the findings of the trial justice that the deed’s 
provisions are incapable of performance or enforce¬ 
ment, the equity judgment should not be disturbed on 
appeal. 

! The Trial Justice sitting in this cause as an Equity 
Coui-t found in favor of the plaintiff. The testimony 
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was ample and sufficient to sustain his findings, and 
therefore his decree should not be disturbed. The con¬ 
clusions and judgment of the Trial Justice "were right. 
The Trial Justice found that the plaintiff refused the 
defendants admission to her home, and that from that 
time none of the parties to this suit have done any¬ 
thing further in the performance of the provisions 
of the deed and the supplementary agreement (Find¬ 
ings of Fact—R. 11). The Trial Justice rightly con¬ 
cluded therefore that the deed dated May 6, 1936, with 
its provisions for furnishing the appellee with the 
necessities of life including living quarters during 
the natural life of the plaintiff, and the agreement 
dated May 28, 1936, were incapable of performance or 
enforcement (Conclusions of Law—R. 11). The Trial 
Justice therefore declared the deed dated May 6, 1936, 
null and void and of no effect. The Trial Justice, 
however, also concluded that the defendants were en¬ 
titled to recover from the plaintiff the sum of Five 
Hundred Dollars, and the same to be made a lien upon 
the home of the plaintiff. This award of liquidated 
damages to the defendants made the defendants whole. 


This court in Matson v. Iiiiscli, 61 App. D. C. 184; 

59 F. (2d) 360, said: 

“It is settled law that, where an equity cause is 
tried in open court with a full opportunity on the 
part of the trial justice to observe the demeanor 
of witnesses and to judge of their veracity his 
findings on questions of fact have much the same 
sanctity as the verdict of a jury, and they will 
not be disturbed on appeal, unless a mistake of 
judgment is so apparent as to demand a reversal. ” 
(Citing an Authority.) 


In the case of Gabbard v. Watkins, cited above, the 
court said: 
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“* * # 'While we concur in the chancellor’s find¬ 
ing that it was ample and sufficient to maintain 
plaintiff’s claim, we are of the opinion that even 
were the proof less forceful and ample, we would 
nonetheless be inclined to sustain his ruling, in 
view of his being in a better position, to judge the 
testimony of the witnesses than is this court and 
his judgment should be given weight on appeal, 
even where the court is in doubt as to the proprie¬ 
ty of his finding.” 


VII. Defendants have retained attorney George 
A. Parker, who was plaintiff’s attorney in the very 
transaction out of which this litigation arose. 

The court’s attention is called to the fact that At¬ 
torney George A. Parker was the plaintiff’s attorney 
in the transaction out of which this controversy arose, 
and that the said attorney prepared the deed in ques¬ 
tion. The said attorney thereafter became and now 
is one of the attorneys for the defendants in this very 
cause in this court. The said Attorney George A. 
Parker, a member of the bar of the District Court of 
the United States, for the District of Columbia, and 
a member of the bar of this court testified that he pre¬ 
pared the deed and on the 6th day of May, 1936, took 
it to the home of the defendants, where the plaintiff 
was stopping (R. 21). The said Attorney George A. 
Parker further testified that on Monday, May 11,1936, 
he went down to the home of the defendants, where 
plaintiff was stopping and paid to Mrs. Warfield, the 
plaintiff, one hundred and seven dollars and seventy- 
five cents, the balance due plaintiff (after my fees 
and a loan had been taken out) from the proceeds of 
a trust placed on plaintiff’s home prior to the deed of 
May 6, 1936 (R. 21). From the testimony of the said 
attorney, George A. Parker (R. 21 and 22) and from 




the testimony of the defendant Bessie J. Tucker (R. 
23, 24 and 25), and from the testimony of the plain¬ 
tiff, Phoebe Warfield (R. 19), it is evident that the 
said attorney, George A. Parker, was the attorney 
for the plaintiff, Phoebe Warfield, prior to, at the time 
of, and after the conveyance of her home to the de¬ 
fendants. And the same attorney, George A. Parker, 
entered his appearance in this very cause (R. 32) for 
the defendants, the adverse parties. And the said 
attorney, George A. Parker, deposited in this Appel¬ 
late Court on, to-wit, June 28, 1939, the amount of the 
printing costs for the defendants, Bessie J. Tucker 
and Ivan Tucker. And the said attorney, George A. 
Parker entered his formal appearance in this court on 
to-wit January 2,1940, for the defendants, the adverse 
parties. Further, the said attorney, George A. Parker, 
appeared for the defendants in this very cause in this 
court on August 29, 1939; and on December 27, 1939, 
and on February 16, 1940; on these dates the said at¬ 
torney, George A. Parker filed papers in this very 
cause in this court in the defendants’ behalf (See 
Tucker v. Warfield, #7417, United States Court of Ap¬ 
peals, For The District of Columbia). 


In the case of Lamb v. Isley, (Court of Civil Ap¬ 
peals of Texas, March 4, 1938) 114 S. W. (2d) 673, 
677; the court said : 

“The rule has long been firmly established that 
an attorney cannot represent conflicting interests 
or undertake to discharge inconsistent duties. 
When he has once been retained and received the 
confidence of a client, he cannot enter the service 
of those whose interests are adverse to that of 
his client or take employment in matters so close- 
lv related to those of his client or former client 
as in effect to be a part thereof. Weeks on At¬ 
torneys, 2d Ed. $§120, 271; 1 Thornton on Attor- 
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neys, §174. This rule is a rigid one, designed * * * 
to preclude the honest practitioner from putting 
himself in a position where he may be required 
to choose between conflicting duties. He should 
undertake no adverse employment, no matter how 
honest may be his motives and intentions. Strong 
v. International Bldg., etc., Union, 183 Ill. 97; 55 
X. E. 675; 47 L. K. A. 792. He owes to his client 
fidelity, secrecy, diligence, and skill, and cannot 
take a reward from the other side. 

“* * * it has been held that an attorney, on 
terminating his employment, cannot thereafter act 
as counsel against his client in the same general 
matter, even though while acting for his former 
client he acquired no knowledge which could op¬ 
erate to the client’s disadvantage in the subse¬ 
quent adverse employment.” 


The defendant Bessie Tucker testified that (R. 24) 
“on May 28, 1936, the plaintiff called her lawyer (the 
said attorney, George A. Parker) and in defendant’s 
presence asked him if she could sell the property and 
pay defendant the money back which she had ad¬ 
vanced in case of disagreement; that her lawyer ex¬ 
plained that she could not do so.” We argue that it 
is not just to the plaintiff, Phoebe Warfield, that the 
defendants have retained as one of their attorneys in 
this court and in this verv cause Attorney George A. 
Parker, who the defendant Bessie Tucker knew was 
the plaintiff’s attorney in the very transaction out of 
which this litigation arose. 


The plaintiff, Phoebe Warfield, testified that on 
May 29, 1936, she called Attorney George A. Parker 
and asked that he come down to see her. And that 
Attorney George A. Parker did come, and that the 
said Attorney Parker told her to lock the door to her 
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home and keep the defendants out. And that there¬ 
after in accordance with the said advice of her at¬ 
torney, George A. Parker, she locked the door to her 
home (R. 21). And now the said attorney, George A. 
Parker, appears in this court on the opposite and ad¬ 
verse side, the defendants’ side, of this controversy 
in which he previously as counsel for the plaintiff gave 
advice to the plaintiff’s side which was taken. 

In the case of Watson v. Watson , 11 X. Y. S. (2d) 
537, 538, 539, 540; 171 Misc. 175, the court said: 

“* # * and the rule is, as laid down in Ferg. J. 
Prae., 27, that lest any temptation should exist to 
violate professional confidence, or to make any im¬ 
proper use of information which an attorney has 
acquired confidentially, as well as upon principles 
of public policy, ‘lie will not be permitted to be 
concerned on one side of proceedings in which he 
was originallv in a different interest.’ ” 

“It would be unjust to the bar as a whole and 
to the litigants appearing before our courts to 
place advocates in a position where, even uncon¬ 
sciously, they might take, in the interests of a new 
client, an advantage derived or traceable to, con¬ 
fidences reposed under the cloak of a prior, privi¬ 
leged, relationship.” 


We argue that the defendants have taken an improp¬ 
er advantage of the plaintiff in retaining Attorney 
George A. Parker as their attorney in this cause in 
this Court. In the case of United States v. Bishop, 
90 F. (2d) G5, 66; the court said: 

“The interests of the parties were adverse. It 
is well settled that an attorney who has acted for 
one party cannot render professional services in 
the same matters to the other party, and it makes 
no difference in this respect whether the relation 
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itself has terminated, for the obligation of fidelity 
stiil continues. In re Boone (C. C.) 83 F. 944, 952. 
*• # * « • 

“While no fraudulent intent appears, the prac¬ 
tice gave appellee an improper advantage, * * 


In the case of W utclnima Water Co. v. Bailey, 216 
Calif. 564, 571, 572, 573; 15 P. (2d) 505, 508, 509; the 
court said: 

“* * * The relation of attorney and client is one 
of highest confidence, and, as to professional in¬ 
formation gained while this relation exists, the at¬ 
torney’s lips are forever sealed, and this is true, 
notwithstanding his subsequent discharge by his 
client and notwithstanding the lack of any justi¬ 
fication for such action.” 

“The obligation to represent the client with un¬ 
divided fidelitv does not end with the matter in 
which the lawyer may have been employed. Thence¬ 
forth the lawyer must refrain not only from di¬ 
vulging the client’s secrets or confidences, but also 
from acting for others in anv matters where such 
secrets or confidences or knowledge of the client’s 
affairs acquired in the course of the earlier em¬ 
ployment can be used to the former client’s dis¬ 
advantage.” Costigan on Cases on Legal Ethics, 
p. 376. 

“An early case on this subject is In Be Boone 
(C. C.) 83 F. 944, 952; * * * The court said: 

‘It is the general and well-settled rule that an 
attorney who has acted as such for one side can¬ 
not render services professionally in the same 
case to the other side, nor, in any event, whether 
it be in the same case or not, can he assume a po¬ 
sition hostile to his client, and one inimical to the 
very interests he was engaged to protect; and it 
makes no difference, in this respect, whether the 
relation itself has been terminated, for the obliga¬ 
tion of fidelity and loyalty still continues. * * * 
The test of inconsistency is * * * whether his ac¬ 
cepting the new retainer will require him, in for- 
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warding the interests of his new client, to do any¬ 
thing which will injuriously affect his former client 
in any matter in which he formerly represented 
him, and also whether he will be called upon, in his 
new relation, to use against his former client any 
knowledge or information acquired through their 
former connection.’ * * * ‘An attorney cannot use 
the knowledge acquired confidentially from his 
client in trafficking with his client's interests. 
Hatch v. Fogerty, 40 How. Prac. (N. Y.) 492. This 
general and well-settled rule * * * springs from 
the very nature and necessities of the relation of 
attorney and client, and finds its highest sanction 
in the confidential character of that relation * * *. 
The relation being, in the highest degree, a con¬ 
fidential one, he is bound to the strictest secrecy 
and the most scrupulous good faith * * *. This 
brief statement of the duties and obligations which 
an attorney owes to his client demonstrates of it¬ 
self * * * how utterly inconsistent with the proper 
and faithful discharge of them, and, in fact, total¬ 
ly subversive of them, would be any rule permit¬ 
ting the attorney to occupy a position hostile to liis 
client, or to use against him the knowledge he has 
confidentially acquired. The authorities are all 
of one accord on this proposition, * * V ” 

VIII. The cases cited in the defendants’ brief are 
hereunder distinguished, and/or are shown to be of 
no help to the defendants, but largely support the 
plaintiff’s case. 

In the case of Barnes v. Barnes, 20 I). ('. Rep. (Su¬ 
preme Court of the District of Columbia) 479, 483; 9 
Mackey; the plaintiff and his wife had conveyed prop¬ 
erty to the defendant, one of their children, in consid¬ 
eration of support for the remainder of their days. The 
court restored the property to the plaintiff. The court 
said: 
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“• * * conveyances of this kind are regarded sub¬ 
stantially as trusts. One who receives property 
under an obligation to furnish the donor a support 
from that source must hold it for application to 
that duty, and if he (refuses or) fails to so apply 
it, his continued possession is a fraud. 

“Without imputing any conscious fraud in this 
case, we think this defendant’s retention of the 
property conveyed to him by the complainant is a 
violation of the trust on which he received it, and 
that it should be restored.” 


In Elswick v. Elswiek, 220 Kv. 723, 72o; 29a S. W. 
1070, 1071; the plaintiff conveyed a tract of land, while 
in the case at bar the plaintiff conveyed her home. In 
Elswick v. Elswick, supra, performance as to the wife 
of the plaintiff had been fulfilled, and some appreci¬ 
able performance as to the plaintiff himself, while in 
the case at bar the parties never proceeded as far as 
the point of performance of any appreciable kind. In 
Elswick v. Elswick, supra , the conveyance was to the 
plaintiff’s son, while in the case at bar the conveyance 
was to virtually strangers. In the Elswick case the 
son sent the plaintiff father some money after the fath¬ 
er left his son's home; the son also insisted that the 


father return home, while in the case at bar the defend¬ 
ants have not paid the money due each month under 
their agreement. In the Elswick case the plaintiff con- 
veved a tract of land to the defendants in consideration 


of their comfortably supporting and providing for him 
and his wife during their lives. The plaintiff's wife 
died within a few weeks after the deed was executed. 


The plaintiff left the home of the defendants. The 
court said in Elswick v. Elswick, supra: 


“Where a deed is executed for such a consider¬ 
ation, the grantees are held to a strict perform¬ 
ance of their part of the contract, * * 
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In Bowles’ Adm’r v. Harvey, 189 Ky. 598, 599; 225 
S. W. 367, 368; the parties lived under the same roof 
for several months, while in the ease at bar there was 
no living' under the same roof by the parties. Here 
the grantee daughter looked after the grantor father’s 
wants in every way and took good care of him, while 
in the case at bar the grantor has looked after her own 
wants and she has taken care of herself without the 
aid of the defendants. Bowles at the age of about 83 
years conveyed to his daughter 127 acres of land, worth 
from $3 to $4 an acre, in consideration of boarding and 
waiting on him during the remainder of his life. After 
remaining with his daughter for several months, Bowles 
brought suit to set aside the conveyance. The court 
said: 

“* * * The evidence does not substantiate the 
charge that there was a failure of consideration. 
The grantor lived with his daughter for several 
months. lie admitted that she looked after his 
wants in every way and took good care of him. 


One who conveys his land to another, in con¬ 
sideration of support cannot claim a failure of con¬ 
sideration, where he alone is responsible for the 
grantee’s failure to carry out the agreement.” 

In the defendants’ brief the quotation from the Bowles' 
Adm’r v. llarvey, supra, case omits the material word 
“alone,” italicized above in our quotation of the same 
excerpt. 


In Hatfield v. Harris, 197 Ky. 490, 493; 247 S. W. 
729, 730; the grantors conveyed a farm to a grandson, 
and grantee and grantors were to cultivate the farm, 
whereas in the case at bar the grantor conveyed to 
virtually strangers her home, out of which an income 
was being derived by renting out rooms. In Hatfield 
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vs. Harris, supra, the grantors had reserved to them¬ 
selves in the deed some rights to the farm, whereas in 
the case at bar the grantor had deeded her home with¬ 
out reserving rights in the deed, except for the prom¬ 
ise of future support. In Hatfield v. Harris, supra, 
the grantor and his wife conveyed to their grandson 
Harris a farm in consideration of his agreeing to sup¬ 
port them for the rest of their lives. The grandson 
was to reside on the farm with grantors and he and 
grantor Hatfield were to earn from its cultivation a 
support for the two families. A few months after 
grantee Harris had moved to the place, a misunder¬ 
standing arose. Grantors continued to reside in the 
house until several months later, when they voluntar¬ 
ily left and went to the home of their son. The Court 
found that the grantee had taken care of the grantors 
as contemplated by the contract. The Court said: 

“The obligation of Harris under the deed is a 
continuing obligation. * * * It is his duty to care 
for and support appellants. And the record does 
not show that he failed to perform his part of the 
contract so long as appellants remained on the 
place or that he is unwilling to perform it, if ap¬ 
pellants will return and make it possible for him 
to do so. If he should fail in the future, the rights 
of appellants as to a cancellation of the deed may 
again be presented to a court and determined.’’ 

In Moore v. Bugg’s Ex’r, 274 Ky. 135, 141, 142; 118 
S. W. (2d) 185, 188, 189; performance had begun and 
had continued for some time under the arrangement, 
while it the case at bar performance had not ever 
materially begun. Here it would not be impossible for 
Mr. Bugg to return to the home of the Moores and 
continue under the arrangement, whereas in the case 
at bar it vould be impossible for the Tuckers to begin 


upon a relationship of personal care and support of 
the plaintiff who has at the outset even refused them 
entrance to her home. In Moore v. Bugg’s Ex’r, supra, 
Bugg and his wife conveyed one of their farms to 
Moore aDd another, for the consideration that the 
grantees provide for them support, care and atten¬ 
tion in thou* old age. Bugg at the time the deed was 
executed was 81 years of age. Sometime in 1934 
Bugg went to the home of the Moores who were resid¬ 
ing on the land he had deeded to them and lived with 
them until sometime in 1935, when he left. The Court 
said: 

“It is our view that the preponderance * * * 
does not tend to establish anv valid reason for 
Mr. Bngg leaving the home of appellants * * V’ 

Bugg testified that “he (Herrin) will tell you 
how sweet he was to invite me to come back and 
he told half of Arlington, ‘his room is ready when 
he comes back.’ ” 

In McElroy v. Masterson, 156 Fed. Rep. 36, 41; the 
grantor reserved to himself a life estate in the deed, 
and he was to be left free in the use and perception 
of whatever rents accrued from the land; he was re¬ 
lated to the grantees, and performance of the provi¬ 
sions of the deed was materially begun, while in the 
case at l>«r there was no reservation of a life estate 
to the plaintiff, she was not to receive or use the rents 
derived from the rental of rooms in her home, the 
grantees were virtually strangers to her, and per¬ 
formance of. the provisions of the deed was not ma¬ 
terially b^gun. In McElroy v. Masterson, supra, an 
uncle and godfather, 77 years of age, deeded some 
land to a nephew, reserving to himself therein a life es¬ 
tate in the land. The uncle was given a comfortable 
room, wholesome food, $2 per week for spending mon- 
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ey, and lie was kindly treated. The uncle was left 
free in the use and perception of whatever rents ac¬ 
crued from the land. The Court said: 

“* * * Mr. Justice Brewer in Mackall v. Mack- 
all, (135 U. S. 167) said: 

* it is to be expected that a parent will 
favor the child who stands by him, and give to 
him, rather than the others, his property.’ ” 

In Williams v. Langwill, 241 111. 441, 447; 89 N. E. 
642, 645; the equities of the case were with the grantee, 
whereas in the case at bar the equities are with the 
grantor—she is old and blind, and the property in 
litigation is her home. Further, in Williams v. Lang¬ 
will, supra, the grantor reserved a life estate to him¬ 
self in the farm conveyed, which the grantor did not 
do in the case at bar. In Williams v. Langwill, supra, 
John Evans, the grantor, was about 80 years of age 
when he conveyed a farm to his grandson, William 
Langwill, but he reserved a life estate therein to him¬ 
self. Evans also entered into a partnership with his 
grandson by which both grantor and grantee were to 
carry on farming and dairying together upon the said 
farm. The grantee grandson agreed to remain with 
his grantor grandfather upon the farm, and to care 
for him during his life, and make his old age comfort¬ 
able. Later the grantor, Evans, leased the farm to a 
tenant, and it was arranged between the grantor and 
the grantee that as the farm had been leased the 
grandson should return with his father and mother 
to South Dakota. Then the tenant left the farm. 
Evans never asked his grandson to return to the farm, 
but filed a bill to recover back the farm. Pending the 
suit Evans died. The decree in favor of the grand¬ 
son was affirmed. The Court said: 
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“We are impressed with the fact that all the 
equities of the case are with the appellee,” (the 
grantee grandson) “and that the circuit court 
reached a just and equitable disposition of the 
questions involved upon this record.” 

In the case at bar the Trial Justice made a just and 

equitable disposition of the case, awarding the defend¬ 
ants $500 liquidated damages and made this award a 
lien upon the plaintiff’s home. 

In Wood v. Leeka, 262 Ill. 607, 610, 611; 104 N. E. 
1048, 1050; the parties assumed the relations which 
were provided for by the contract, which distinguishes 
it from the case at bar. Here the daughter and son- 
in-law, upon receipt of the deed and the execution of 
the contract, took possession of the farm, a fact which 
did not occur in the case at bar. Further, here a pay¬ 
ment of money due by the terms of the contract was 
made, while in the case at bar the payments of money 
due by the terms of the contract were never made. 
In Wood v. Leeka, supra, Martha Wood deeded to her 
daughter, Martha Leeka, and her son-in-law, 
Daniel Leeka, 80 acres of land, and the grant¬ 
ees agreed to pay the grantor the sum of $100 
on the 17th dav of Fehruarv of each year during her 
lifetime, and to furnish her with a home as a member 
of her daughter’s family, and at her death to give her 
a proper burial. The daughter and son-in-law, upon 
receipt of the deed and the execution of the contract, 
took possession of the farm, and the parties assumed 
the relations which were provided for by the contract. 
The grantees found it necessary to leave this home on 
the conveyed acres for a time, but later took up their 
residence again in the dwelling house on the farm. 
The grantees l>oth testified that they were forced to 
leave the farm because of the violent temper and hos- 
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tile attitude of the grantor and of her personal as¬ 
saults upon her son-in-law. On one visit to the 
grantor mother-in-law the payment of $100 due by 
the terms of the contract was made. The Court said: 

“The testimony conclusively shows that appel¬ 
lants at all times were willing to carry out their 
part of the contract and attempted to do so.” 

# * * # • 

“By the terms of the contract here involved the 
deed was made upon the consideration that the 
appellee should live with and be supported by 
the appellants, and the latter are not bound to fur¬ 
nish support at any other place, and if appellee 
chooses, without cause, to remain away from ap¬ 
pellants’ home and live elsewhere they are not 
bound to pay for the support and service furnish¬ 
ed by herself or other persons which she could 
have received at the home of appellants .’ 9 

In "Wolcott v. Wolcott, 133 Mich. 643, 645, 646; 95 
N. W. 741, 742; the plaintiff’s son and daughter-in-law 
removed from tlieir home in Nebraska to the plaintiff’s 
farm, whereas the plaintiff in the case at bar at all 
times has retained possession of her home where she 
has lived by herself with roomers. The plaintiff here, 
Samuel Wolcott, was the father of the defendant, Elm¬ 
er Wolcott. At the request of the plaintiff and his 
wife, the son and his wife removed from their home in 
Nebraska to the plaintiff’s farm. Later the plaintiff 
and his wife deeded the farm to their son and daughter- 
in-law. That deed imposed upon the son the obliga¬ 
tion to support the father and mother, furnish them 
with necessaries, care for them in sickness, pay their 
doctor’s bills, and funeral expenses. The property 
transferred consisted of two parcels. The suit was 
brought to set aside the deeds, principally on the claim 
that the defendants had not complied with their agree- 
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ment contained in one of the deeds respecting the obli¬ 
gation to support the plaintiffs. The Court below 
set aside the deeds, but required the plaintiff to pay 
the defendant $1,637 to compensate him for losses in¬ 
curred and money advanced. On appeal the Court 
concluded that one of the deeds was executed to secure 
the payment of money owed by plaintiff to his son, 
the defendant. The Court said regarding the ques¬ 
tion of support contained in another deed: 

“* * * complainant and his wife, being insti¬ 
gated, as we feel warranted in believing, by their 
other children, removed from their home, and 
subsequently commenced this suit.” 

# # • * # 

“* * * this case is much like the case of Cornell 
v. Whitney, 93 N. W. 614. We may properly say 
in this case, as we said in that: ‘Notwithstanding 
what has occurred, it is not at all unlikely that 
complainant may choose to return to defendants, 
and be cntirclv satisfied with his home with them. 
* * * At the same time, we do not think that com¬ 
plainant should be compelled, against his will, to 
take up his residence in their home. Under the 
circumstances of this case, a decree should be 
made compelling defendant to reimburse complain¬ 
ant for the cost of his maintenance’ [since the 
time complainant left his home] ‘to pay such a 
sum each week as will secure complainant’s prop¬ 
er maintenance during such time as he shall choose 
to reside elsewhere than in defendants’ house, and 
to pay the medical attendance, and funeral ex¬ 
penses,’ [and to perform all other agreements 
and obligations imposed upon him by his deed]. 
‘The decree should, of course, recognize com¬ 
plainant’s right to return to his home with de¬ 
fendants whenever he chooses to do so, and to 
receive there the full benefits of his contract, as 
originally contemplated. The conveyance, in 
question should he declared a trust to secure the 
performance of these obligations, and, in case of 
their nonperformance, this trust should end, and 
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the property revert to complainant. As the record 
does not show what complainant has expended for 
his past maintenance, or what will be a proper al¬ 
lowance for his future maintenance, the decree 
will be reversed, and the case remanded to the 
court below, to take proofs, and to enter a decree 
in accordance with this opinion. ’ ” 

In Noecker v. Noecker, 183 N. AY. 441, 442, 443; 
Iowa, June 25,1921, the grantor had a lien on the land 
for the promised support, whereas in the case at bar 
the grantor had no lien. Noecker v. Noecker, supra, 
was an action to partition a tract of land in Iowa and 
to set aside a deed conveying the plaintiff’s undivided 
7/12 interest in said land to the defendant. The plain¬ 
tiff was the mother-in-law, and a defendant, Gertrude 
Noecker, was her daughter-in-law; the son of the plain¬ 
tiff, (the husband of the above defendant) had com¬ 
mitted suicide. Another defendant was A’erne Turnip- 
seed who was the plaintiff's grand-daughter-in-law. 
Another defendant was Lloyd Turnipsecd, the grand¬ 
son-in-law, and husband of \ r erne Turnipseed. Still 
another defendant was a grandson of the plaintiff. 
The plaintiff became seized of an undivided seven- 
twelfths interest in the land, and her son, who mar¬ 
ried the defendant Gertrude Noecker, and who had 
committed suicide, had become seized of an undivided 
five-twelfths interest therein. Shortly after the sui¬ 
cide, the plaintiff executed a deed to all of her 
interest in the 40 acres, and a part of the considera¬ 
tion was mainly support, and the providing of the said 
support was made a lien against the real estate con- 

veved. The attornev who drew the deed testified in 
• 

substance as follows: 

“I told her that Newt (her son) had told me 
about his arrangements with her, about this 40 
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acres of land; that he had told me that he was to 
keep her as long as she lived, and he was to have 
her interest in the 40; * * * She (the plaintiff) 
said that was the arrangement, but she said, 
‘What worries me, Xewt has more than paid for 
the farm now, and 1 wonder how I was to be taken 
care of from now on. * * * 1 told her that the way 
this was drawn” * * * that she had a lien on the 
land for this support as long as she lived, * * *” 
The Court said: “We are satisfied from a reading 
of this record that arrangements had been made 
and were understood for manv veaxs between the 

V V 

deceased son and his mother with relation to her 
interest in the 40 acres. * * * lie had built a home 
for her, gave her money, paid all her bills, and 
furnished her food, coal, and all the necessaries 
of life. Furthermore, he had exercised, during 
his occupancy of this 40 for 20 years, all the rights 
of an owner. * * * lie had tilled the land at con- 
side rable expense. He had drilled a well, * 
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“ * * * we see no reason to disturb the findings 
of the trial court, who had the opportunity to 
study and know these witnesses, understand the 
motive of the suit, and who was in a better posi¬ 
tion to judge of the merits of plaintiff’s claim than 
we are, with nothing but the printed abstract be¬ 
fore us.” 

“We believe the arrangement will inure to the 
benefit of the plaintiff. The daughter-in-law has 
been eminently fair and considerate of plaintiff's 
welfare to date, * * * Plaintiff is 76 years of age, 
and * * * under the terms of the deed in ques¬ 
tion, she is insured of a support that would not 
be possible on a partition and sale of the real 
estate involved. * * * Something had been said 
in argument in relation to the placing of this old 
lady in economic bondage for the rest of her life 
and in a condition of dependence on the construc¬ 
tion of a deed which the grantee may place on her 
own obligation.” 

“If we felt for a moment that fairness, equitable 
treatment, and the preservation of plaintiff’s 
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rights depended upon the cancellation of the deed 
and the placing of the parties in statu quo , we 
would have no hesitation in so doing. We are not 
so impressed, * * ” 

In Flynn v. Moore, 181 Iowa 1163, 1171; 165 N. W. 
351, 354; the suit was by an heir of the grantor to set 
aside a conveyance of some acres, after the grantor’s 
death, whereas in the case at bar the suit was by the 
grantor herself to set aside a conveyance of her 
home, during the grantor’s lifetime. Further, in 
Flynn v. Moore, supra, the grantee had for ten years 
or more befriended, and cared for in sickness of the 
grantor, and the grantor moved to the home of the 
grantee, and the grantee erected a small house in 
which the grantor resided, whereas in the case at bar 
the plaintiff grantor has taken care of herself and has 
' lived and still lives in her own house. The grantor, 
Maher, died testate at the age of 94 years. He had be¬ 
come estranged from his children. He had named two 
daughters and several grandchildren as beneficiaries 
1 in his will. But Maher had entered into a contract 
i with Moore and Rokne. It was in consideration of 
$250, and the farther valuable consideration that 
Moore has for the 10 years or more befriended, cared 
for in sickness, and that Moore farther agreed to care 
i for, nurse and provide for the sickness as in health 
for Maher, during the lifetime of Maher. In consider¬ 
ation of this contract Maher deeded to Moore some 
land. The remainder of his property Maher had will¬ 
ed for various purposes. After the execution of the 
deed, Maher moved to the home of Moore and resided 
therein for several months. Later Moore erected a 
small house on his premises in which Maher thereafter 
resided alone. The Court said: 
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“He (Maher) was taken to the Moore home, 
notwithstanding his filthy condition, and lived with 
them in the house for many months; and that he 
was cared for and looked after * * * satisfactorily 
appears from the evidence. He lived for nearly 
3 years after the deed was executed. Appellee 
built a small house for his use and paid therefor. 
The contract recognized past kindness, * * * 
Whether the services rendered by appellee were 
a fair equivalent for the land we are unable to 
say, but that the transfer thereof brought to him 
the care and nursing which he desired, as well as 
such methods of life as were suited to his condi¬ 
tion and desires, is * * * established * * * and 
we do not feel that this cause should be reversed 
upon the ground of inadequacy of consideration.” 


In Sykes v. Hurd, 195 Ky. 560; 242 S. W. 853, the 
suit was brought after the grantor’s death. The gran¬ 
tees were the deceased’s child and grandchild. The 
grantee daughter and granddaughter had made their 
home with the grantor father until his death, whereas 
in the case at bar the suit was brought by the grantor 
herself during her lifetime, and the grantees are not 
related by blood to the grantor and the grantees have 
lived in their own home while the grantor has gone on 
living in her own home. Sykes v. Hurd, supra, was a 
suit by the administrator of the estate of one Y. W. 
Sykes, deceased, against Patsy Ilurd and others. 
Patsv Ilurd and another claimed land under a deed 

from the decedent. Patsv Hurd was one of Svkes’ 

*• •> 

children. Svkes had conveved to his daughter, Patsv 
Hurd, and his granddaughter, Amber Scott, his farm. 
The consideration for the conveyance was that Sykes, 
who was then 76 years of age, was to have a home with 
his daughter and granddaughter on the farm. His 
daughter and granddaughter were to take care of and 
support him, keep and care for his horse, attend to his 
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wants in case of illness, and after liis death erect a mon¬ 
ument over his grave. The farm was worth from 
$3,500 to $4,000. Patsy Hurd had lived with her fath¬ 
er until about two years before his death; she assisted 
in the housekeeping and did a man’s work on the farm. 
At one time she left, but later returned to the farm, and 
she and her daughter made their home with Sykes un¬ 
til his death. The court upheld the deed, saying that 
if the promised consideration is faithfully performed, 
the contract is enforceable; and that the title of the 
grantees had been perfected by reason of the complete 
performance of the consideration. 

In Porter v. Adams, 98 Conn. 349, 352, 353, 354, 355, 
356; 119 A. 358, 360, 361; the suit was by a trustee to 
cancel a deed alleged to have been obtained bv the de- 
fendants for the purpose of defrauding creditors, 
whereas in the case at bar the suit was by the plaintiff 
grantor against the defendant grantees. Further, in 
Porter v. Adams, supra, the grantees had performed 
all their undertakings and obligations assumed as a 
consideration for the transfer, while in the case at bar 
the grantees have not performed all their undertakings 
and obligations assumed as a consideration for the 
deed. In the Porter v. Adams case one Marv Wheeler 
deeded, with the right reserved to herself to live on 
and occupy the premises for the purposes ol‘ a home 
certain real estate on which were a house and barn to 
the defendants, in consideration of their agreement to 
furnish her with ample and comfortable support dur¬ 
ing her life. The court said: 

iim * * the trial court found the issues for the de¬ 
fendants. That decision is final unless it plainly 
appears in the record that the conclusions of the 
court are contrary to or unsupported by the sub- 
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ordinate facts found, or were not made logically, 
reasonably, and in accordance with the principles 
of law. 

* * # * # 

“* * * He (meaning the plaintiff) likewise failed 
to prove the truth of his allegation that Mrs. 
Wheeler was indebted to creditors # * * in any con¬ 
siderable amount. 

• • « # • 

“In the agreement * * * the defendants, in con¬ 
sideration of the deed of the real estate * * * 
granted to Mary Wheeler, the grantor in the deed, 
‘the full right to live on and occupy the premises 
for the purposes of a home/ with the exclusive pos¬ 
session and use of such room in the dwelling house 
as she might select, and the right to ample and 
proper support and care, ‘all for and during the 
life of’ Mary E. Wheeler.” 

# * # # # 

“It is unnecessary to consider separately the 
defendants’ special defense, although the fact set¬ 
up and found to have been proved, that they had 
performed all their undertakings and obligations 
assumed as a consideration for the transfer of 
Mrs. Wheeler’s property to them, would have great 
weight against the claims for relief which the plain¬ 
tiff has made in this suit.” 


In Combs v. Bowen, 255 Ky. 802, 809; 75 S. W. (2d) 
513,516; the suit was brought after the grantor’s death. 
The grantor had made a deed to one of his children, 
who had rendered very appreciable care and support 
to his father, while in the case at bar the grantee stran¬ 
gers had not rendered any very appreciable support 
to the grantor. Further, in Combs v. Bowen, supra, 
the deed was conditioned so that the grantor had pos¬ 
session of the premises during his life, and the grantor 
himself was satisfied, whereas in the case at bar the 
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grantor had deeded outright and unconditionally, and 
was dissatisfied before any appreciable performance 
had been undertaken. In Combs v. Bowen, supra, the 
suit was by certain children of Seth Combs to set aside 
a deed made while Seth Combs was alive, to one of 
his children, Robert Combs. The deed was of the 
home farm, and it was worth about $2,000. The con¬ 
sideration was the care and support that Robert Combs 
had rendered to Seth Combs, his father, and the agree¬ 
ment bv Robert Combs to furnish Seth Combs a home 
and remain with him. Further, one of the deed's con¬ 
ditions was that Robert Combs shall not deprive Seth 
Combs of the possession of the said premises during 
the life of Seth Combs. The facts are that Robert 
Combs worked the farm on shares, and furnished his 
father for about four years with his meals, and man¬ 
aged the farm. During this time, Robert's wife kept 
the house in order. Seth Combs was 81 years of age 
when the deed was made. The house was in bad con¬ 
dition, and he spent about $400 for material and labor 
on the house. Robert continued to take care of and 
feed his father for the rest of his life, and bought some 
articles of clothing for him. Robert's wife did the 
washing, cleaned up his father’s room, and they all 
nursed him during his last illness. His father was sick 

for about fortv-seven davs. The court said: 

» • 

“For years appellant alone looked after, and 
was the mainstay of, the grantor. As he grew 
older, the grantor preferred not to live alone and 
go out for his meals, lie then conveved his home 
to appellant in consideration of past and future 
support. The grantor was satisfied with his bar- 
gam, V 
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Conclusion. 


Kinney r. Kinney —221 X. Y. 133, 141; 116 N. 

E. 772, 774: 

“As was said in Matthews v. Matthews (133 N. 
Y. 679, 682), When we recall the peculiar charac¬ 
ter of this contract, which contemplated a living 
together in home relations of the parties, a resi¬ 
dence under one roof, a daily meeting at one table, 
and the continual association of personal care on 
one side and benefits bestowed on the other, it be¬ 
comes apparent that a decree of specific perform¬ 
ance possible of execution would have perpetuated 
and intensified an amount of strife and discord 
likely to end in violence and utterly destructive of 
the real and beneficial purposes of the contract. 
The discretion of a court of equity would hardly 
be exercised to chain together the belligerents and 
call it making a home'.” 

It is respectfully submitted that the court below com¬ 
mitted no error, and that the rulings complained of by 
the defendants were proper, and that, accordingly, the 
decree and judgment appealed from should be affirmed. 

Respectfully submitted, 


BERNARD M. CHERNOFF, 
LESTER WOOD, 

Attorneys for Appellee. 



